_ University Sfudies—Mo, 5. 
341 
‘22002 
THEORY OF ADOPTION. 
3. €. Gbose'o 


(Reocorcü. Price Essay in Compar: 
Indian Law for wos 








ny 


€afcutfa : 


PUBLISHED ву THE CALCUTTA UNIVERSITY AND PRINTED 
AT THE BAPTIST MISSION PRESS. 








1909. 


ar 





T3CU 2509 






Gs 2939 


| 






















м 
f 


Ne ae 
Theory óf” Adoption. 





“There i» a singular diny 
noceasarily devoted to adoption pglinh works on Н 
Law, and that which it occupies in the early law books. 
might read through all t 
the Dayabhaga without di option i» а n 
of any prominence in the Hindu system Пески para. 103, 
sixth edition). In the Manu Smriti itself there are only 4 verses 
relating to the subject of adoption : they are 141, 142, 159, 108. 
chapter IX. Of these verse 168 defines the adopted son, while 
159 mentions him as one of the six who are heirs, and verses 141 
and 142 speak of his leaving the natural family aod of his in- 
heriting in the adoptive family, and performing ceremonies 
to the adoptive parents. In all the other treatises the subject 
does not occupy larger space, even down to the very recent time 
when the Dattal mamasa and the Dattaka Chandrika, the two 
special treatises on adoption, were written. Hence the question 
naturally suggests itself to all thinking minds, as to what is the 
origin and nature of this inst of adoption and what in the 
reason for its gradual development. The theories that have 
boon started with regard to this subject, of «course, baring 
them generally on the authoritative statements of the Smriti 
writers, may mentioned as being two-fold. The first theory 
in what has been denominated the religious theory of adoption, 
whioh says that on account of the great importance of the son in 
the performance of ceremonies for satisfying the ancestors, even 
in the very early days of the history of the Hindus, a son was 
consi to be indispensable for every man, and hence when a 
man had no sons, he satisfied his religious craving for a «on, by 
affiliating a stranger to his own family. ‘This may be charoe- 
terized as the orthodox view. The second theory says that 
even in the case of Hindus religion was not the chief motive 
for the craving for a son, that it is a vanity of human 
nature to see that his line in continued, while the origin of the 
institution itself is traced to a remote period when the existence 
‘of a воп was a material help in swelling the number of male 
members in a family, and thus adding to its strength and power in 

from outside. We have to examine what 





between the space 


idu. 

































withstanding 
ів the correct theory that can be deduced from the Smriti texta. 


In the Manu Smriti the adopted son is described as follows: 
** He whom his father or mother gives, with water, in distress, 
equal, affectionate, he i» known as the given son” (v. 168). 
Now it ix admitted by all people the later times, the law 
was devel the introduction of the ‘religious 
there adoption like mar- 
riago is essentially a re at it is purely and solely 
for motives of religio ‘of property not being a con- 
dition precedent for th Hence it becomes 
necessary for us to examine whether in the ear 
Smritis, the religious or the secular notion prevailed, It cannot 
be denied that ust, previous to the development 
of religion and Godhead, h "esed through stages of com- 
parative simplicity intellectuality, and of irreli- 
gion and thoughtlessness al | and the future. And in 
those remote and semi-barb of »ociety, any idea of 
religious merit ix absolutely Та such cases 
if a family comes to the verge of extinction by the last male, he 
being an old and decrepit man, it may perhaps be that he would 
try to get hold of somebody to look after him during his old age, 
d consequently for the trouble of having done that allowed 
n to take whatev an would leave behind. 














































































Even if by the. 
her of t 4 









ct and living tog 
certain amount-of attachment and affect 
which must be naturally the case, there 
Supposing that the deception of considering him his son and 
calling him like that, should амо have taken place. The one 
oan exist without the other, Hence it seems to me, that the 
view advanced by some jurists that the affiliation of sons is to a 
lenges extent based upon the original necessity of every family 
to 




















necessary 
of Hindusociety at any rate, when was in vogue, 
not perhaps to the extent to which it has been subsequently or is 
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this world by h 





line being continued, but even this answer 

does not strike me as fully explaining the reason for the introduc- 
tion of the fiction of sonship, as Т cannot conceive of 
human nature restricting itself to this of all methods of satisfying 
its vanity, when there are numerous ways for such satisfaction. 
Hence arguing from the possibility of the case, it seems to me 
that much more potent and pow influences than those 
should have heen at work in compelling men to accept the fiction 
of sonship in even such early stages of society, and to lavish upon 
those who are utter strangers, completely known to be so, that 
family affection which is proverbially strong among us Hindus, 
and that influence I shall try to trace 
the aid of the materias furnished 
other works, 

In the first place, essary to exactly compro- 
hend in what view m tion a son was beld even in the 
omote antiquity of Hindu society when the Vodas were written. 
In the Rig Veda it is said: " The wealth of the debtless 
wufhioe. Мау we be the possessors of such offspring," eto. Those 
ntatements perhaps are not so clear a^ théy ought to be, but 1 
would draw attention to one more fact discovered by the aid of 
Philology, and that i» the ancestral abode of the Aryansand their 
habits and manners. From the known and observed habits and 
customs of the Hindus and of the Greeks and the Romans, cer 
tain conclusions have been drawn, and a very remarkable one 
amongst. them ія that on account of the existence of the custom 
of ancestor-worship both in the Eastern and Western Aryann, 
ancestor-womhip was a common feature of the original stock before 
separation. That ancestor-worship consisted in the propitia- 
tion of the manes of the ancestors by offerings and ceremonies 
at periodical intervaty, and the idea had arisen that,every man 
owed а debt to his ancestors and had to satisfy it by performing 
these duties for him. In the light af this view, the passage 
from the Rig Veda becomes clear. Possession of offspring ts 
considered to be possession of great wealth, much more valuable 
than that of real wealth itself, Hence it ia clear that in the 
Vedio society, the воп was viewed ax the most valuable posses- 

- мов in satisfying the debts due to their ancestors, This view 
is made still clearer by illustratiops of events in the Vedas them- 
selves. To take one for example :—Viswamitra was possessed 
of many sons, bu having been degraded on account of some 
act, he adopts a son Sunahsepa. Now it may very well be 
asked, on what ground could it be said that Viswamite affiliated. 
him as a son, when he already had so many sons, who are suffi- 

_ cient in number for the celebrity of the name, although by the 
fact of degradation they rather make it a notoriety. And the 
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irresistible answer seems to be that Viswamitra affiliated that 
son, because the others having become degraded and polluted, 
were unfit to fulfil and discharge the duties of a son. From the 
Vedie period, where we find ample evidence of affiliation for 
purposes other than merely secular, we may next come to the 
period of the earliest of lew compilations extent, the Mans 
mriti. It has been roughly placed by European scholars three 
or four centuries before Christ and refers to a period of antiquity, 
TE we torn to the 9th chapter of this Smriti we find that the sub- 
jects of marriage, sonship, inheritance, &c., are treated therein. 
In this chapter, ‘there are various and undeniable indications 
of the religious efficacy and of liability to ancestors. Verses 
137 and 138 describe a so 
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son saves the father from the hell called Put, 
s termed Putra by Brahma himself "* (v. 138). 

These two verses place the matter of the son's efficacy in 
saving their ancestors from hell, beyond doubt. But to show 
that it мая a matter of supreme importance religiously even at 
the time of the Manu Smriti, we will quete some more versos. 


У. 107. ufaq wai a чаб ая чт ан | 
a wanda: queosuenfaa ara fax: n 
** By whom the debt leaves, by whom theendless is got, he 


is the son born by a sense of duty, all the rest are known ax 
children of love ** (v. 1 


У. 106. sige manra wat набтятиа: | 
бачатнтада sapiiendfa а 


** By the eldest son, as soon as born, a man becomes a 
he the father debtless, and he therefore de- 





























cesary to multiply instances 
joted in the є 





at I may refer to a 
mmentary on the above verse to the same 


(чач mamaa fuzarinerae:] 


Having thu seen the religious necessity of а son in satisfy- 
ing the debts to the ancestors of the father, we have next to 
notice the twelve kinds of sons and their characteristics. After 
describing the twelve kinds of sons in verses 159 and 160, ће 
anys in verse 161 > 


argu чата padar woi | 
argat чату (а wr 


“What kind of fruit he obtains who wishes to crow the 
sen by the bad boat, that kind of fruit he obtains who winhes to 
cross the darkness by means of bad sons.’ This ix an advice to 
every father to provide himself with sons of good qualities, who. 
will ‘consequently save the father from the darkness of hell. 1 
need not quote ín extenso the verses which xpoak of the different 
kinds of sons a» being bound to offer oblation» to their ancestors, 
1 will only give the reference to a few of them by way of illustra- 
tion, v. 132 and 140, ns regards a daughter's son, verses 136, 130, 
&e. By far the most important verse in 180 which i» as follows = 


Sort, qatar menueta | 
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nds of sons the Kshetraja, &e., are said by 
the learned to be the substitutes of sons, as they make up the Joss 
‘of religious acts." Thi» is a clear pronouncement that these 
eleven kinds of sons are called substituted sons, not because 
they will simply celebrate the name of their supposed father, 
but because they make up the loss of religious acts due to the 
absence of a son, by their performing them : and it is quite certain 
that necording to Manu that was the object for which these 














dad чаза 














“These eleven 














were allowed. In the face of this verse it seems to me that it is 
absolutely impossible, to contend that the fiction of sonship by 
substitution was based on any principle other than the religious. 
Of course, in the cave of thr Kahetraja, Gudhaja, Kaninn, Же, 
there seems to be no reason why the supposed father should be 
compelled to keop to himself a child who is not his, and 1 cannot 
pretend to bring myself to the view that with a full know! 
he fact of illegitimacy, which is the same as the above 
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а father would allow the boy to be in his family or to be called 

his son. Now as regards the adopted son in the age of Manu. 
"Тре Datrima son should never take the gotra, or the 

wealth of the natural father, the pinda follows the gotra and th 

wealth, and the religious ceremony (mwr) of the giver ceases.’ 






















is verso points out what material change is effectéd by the 
п of a boy from one family to another. The pinda ceases 

4 there is a complete 
is also important to 
to Atri and by some to 





mua ga wit чтят uua | 
fistenfaaRatatadatdara ч а 





n should a son be made by опе way or 
other with every effort, for the purpose of the pinda, the water, 
and other cereme nd for the celebrity of the name." 

most prominently to our view the very pur- 
on is taken in adoption, and such a clear and 
can but lead to one conclusion. Now 
the purpose for whieh the celebrity of 
ntioned. Та it merely the pleasure of having 
celebrated or has it any religious significance! Tt 
seems to me that the religious necessity for the existence of a 
son for the payment of the debts to the ancestors having been 
established by independent verses, the fiction of sonship is made 
allowable on that ground, so that whatever strangeness might 
be found in the relationship with the new comer, it ія entirely 
counterbalanced by that religious frame of mind which makes 
one think that it in absolutely necessary somehow to discharge 
the debts of one's ancestors, and that therefore for such purpose 
the person is to be accepted as a son ; and being such he, by per- 
forming the ceremonies of the adoptive father's ancestors, cole- 
brates their name, and by the fiction continues their lineage. 
‘The effect of velebration of name is not, to my mind, an in - 

t effect produced by motives and causes outside the 

ew of the matter, but is a proximate and direct result of th 
religious view and the consequent fiction of sonship. To view 
otherwise would be to invert what, in the natural course of. . 
is the relation of cause and effect. We next come to Vasis 
and Baudhayana, who give the formalities of adoption after first 
laying down that a father or mother can give, that an only son can. 
not be so given, and that à. woman cannot give except with the 
consent of her husband. Vasistha says, '' He who means toadopta — 
































































son must assemble 
and then having 
Vedas, in the 








mble notice to the king, 
re with words from the 
у dwelling-house, he may receive, as 
Wis aon of adopt allied to him, or (on failure of 
such) even one remotely allied. Bat if doubt arise, let bim treat 
the remote kinsman as a sudra. The class ought to be known, 
for Атой) one son the adopter rescues many ancestors.” The key 
to the whole passage is the underlined sent and it goes fully 
to support our view of the question deduced from Manu. Then 
in Baudhayana the passage is similar except that the adopter 
receives the child with the words, ` F take thee for the ful 
filment of religiousduties. Т take thee to continue the line of my 
'estors maly- enough Ма а celebrated treatise 
otes thi» passage for the position religious motive 
never excluded the secul pon the last clause 
that was a secular n already explained 
was not probable on the true view of the things, and that even 
that olanse in question is but а result of the act based upon the 
original religious theory 
Tt is not deemed necessary to mention Saunaka's Karikas 
at greater length than pointing out that the phrase четче 
has been made the origin of & number of restrictions 
which have grown in later days. "The phrase means bearing the 
Upon this the construction was placed by 
at jt meant that the boy should be such that 
he could have been begotten on his natural mother by hia adop- 
tive father through Niyoga and во forth. Although, as translated 
by Dr. Bühler and as pointed by Mayne, the phrase is not 
really a metaphor, but only an expresion which conveys the 
idea that tho aan after having been adorned, resembles a son of 
the adopter’s body, still Nanda Pandita'& construction of the 
Passage Ñas Been universally, accepted. вя an authoritative 
exposition of the true view of the law on the matter in question, 
and is practically beyond dispute пож, Hut it is not а little 
strange to observe that Nanda Pandita and the latter-day writers 
had introduced. these restrictions upon adoption, when adoption 
still fulfils much an important duty and is so favoured, Still 
his interpretation of it ix 
jere is a matter 
of affiliation of ason, and what sort of manis hetobe! You have 
в number of relations, and whom are you to select ¢ Naturally 
the answer is that boy who would even otherwise be in a position 
to do the same ceremonies to men of the same degree as the 


‘facta to another line of the same degree, instead of the line in 
Which the adoptee was born, or to explain the matter much 
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simpler the selection will always be in the agnatic line, and Nan 
Pandita, well aware of the practice in daily life, propounds в rule 
whose effect is very nearly the same as that seen in actual practice, 
but whieh is based upon the single principle of capacity to beget 
Nivoga and so forth. We had referred to Manu that а 

ja is to perform the ceremonies, and is the chief substitute, 

so does this son who is such a person as to be fit to be brought 
forth through Niyoga and so forth, thus establishing our original 
theory about the matter. ` If the primary object of adoption 
was fo gratify the manes of the ancestors by annual offerings, 
it was necemiry to delude the manos, ва it were, into the ides 
that the offerer really was their descendant. He was to look 
ax much like а real son as possible, and certainly not to be one 
who could never have been ason. Hence arose that body of 
rules which were evolved out of the phrase of Saunaka, that he 
must be the reflection of a son. He was to be а person whose 



































mother might have been married by the adopter, he was to be of 
the same class; he waa to be young that his ceremonies might 
all be performed in the adoptive family : he was to. be absol 
severed fros 

rt of his 





у iol 
iile natural family and to become eo completely a 
ew family as to be unable to marry within its limits, 
the family must. be a matter of free will 

by every mercenary element," (Mayne, 
para. 04.) From these things it is. therefore, clear that the origin 
hs well as the development of the law of adoption has been wholly. 
and completely on religious lines. I only wish to refer to the 
views of Mahmood, J., one of the most distinguished of Indian 
Judges, und who, from ВЫ being a Mahomedan, ін not apt to be led. 
away by the supposed religious motives of Brahmanic faith, and 
whose mind i» consequently unbiased. In 9 All., p. 287, in the. 
leading сане of Ganga Sahai v. Lekraj, he says > Under these 
circumstances, the consideration of this point has been with me 
а matter of great anxiety, for I feel that the conclusions at which 
we arrive in Кія court on this point will effect one of the mont 
Шеелит ауен She Bind ow contea spe HM гни а 
v religious feelings have given rise to the institution oj ion 

tem the beatitude of a 
пров the performance 
у a son as the means 





































The dread is of a place called Put 
р. 880, we have from the same learned Judge: ** The devolution 
of inheritance upon an adopted son is a mere incident flowing 
from the fact of the adoption, and I am unaware of any authority 
in Hindu Law which lays down that the possession of property 
iw a condition precedent qualifying the powers of the adoptive 


"Then in 12 All., at 














Nor am I aware of any authority which would justif 
view that the spiritual Bap dieses of childless Hindu is loss 
he case of a separated member. 1 this is so, and. 
in als that the solitary foundation of the Hindw Law of 
он ia the spiritual benefits to the soul oj a childless Hindu, 
‘These passages clearly show that this eminent jurist 
ideed adoption as having been entirely based upon the re- 
ligious theory. As regards this question under discussion, the 
subsequent works simply quote the above texts and amplify 
them, adding some more restrictions, but none of them deviates 

from th. s view 

ntence of the Dwyamushyayana form 
ly to point to the sam 
sole motive for adoption, 

om such 






































own natural famil 
name of the adopt S 
not but think that it was purely 
wld not be obtained, by providing special 
jous ceremonies of the deceased continuing. 
ip. "That involves 
в complete change of paternity, a giving up of the n 
and taking up the adoptive parents ax the real 
is the keystone to the whole law of adoption, and which to my 
mind appears to have been a direct outcome of the fecessity 
of offering oblation to the ancestors of the adoptive father. 















ADOPTION OF AN ONLY SON. 


Till very recently the subject of adoption of an only son was 
опе on which the lawyers of the various parts of I had held. 
different views, and consequently also the decisions of the various 
High Courts were different. The whole difficulty of the question 
wax consequent upon the facts that the sayings of the sages are 
bf two clases, «ome creating legal obligations, and some creating 
moral obligations only, that such a distinction was present to the 
minds of the Smriti writers themselves, and that they consequent- 
Ту wanted the former kind of precepts to be mandatory, while 
they wanted the latter only to be Froommencintory. Therefore, 
the real question in the present case reduces itself to this, viz.. 
whether the prohibition of the adoption of an anly son contained 
in Saunaka, Vasistha and Baudhayana is only а recommendatory 

One or a mandatory one. It is proposed to consider the law an 
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contained in the smritis, the views of the commentators thereon, 
and of English lawyers, and the decisions of our judicial tribunals. 

Tn the earliest original treatise on law, the Manusmriti, there 
is nowhere to be found, at least in the redaction that has come 
down to us in the shape in which it ix, a prohibition against the 
adoption of an ошу son. In fact if we go through the whole 
of tho Manasmriti we find only four verses relating to the subject. 
of adoption. From this Mayne has drawn the conclusion that 
the law of adoption occupied a very insignificant place,in Manu, 
and that it was rarely, if ever, resorted to for the purpose of pro- 
viding a man with ason. From the fact that no mention what- 
ever is made of the pi of an only son 
in Man J., in 14 All., and their Lordships 
of th peal from that ease, inferred that 
an adoption, and that therefore 
the prohibition of the latter-day writers was a mere appeal to the 
moral sense, and was not in any way to be construed ая legally 
binding. We will eow iscuss this view of the Allahabad 
High Court, whioh was accepted by the Privy Council, but it will 
be sufficient here to state our conclusion. Such silence of Manu 
does not lead to the c 






























































porated. there i» no more reason for supposing that this was due 
to the fao 








Ve any auch adoption at all. specially in view 
ion in 





an idea which 
has been common in the most ancient Hindu community 
about the ideas and traditions of which we have any evidence 
left now. То substantiate this statement, reference need be 


made only to the following passages.  "'efewewrce qtue 
farmera: чача pm ‘The wealth of the debtless man suffices. 


‘Therefore may we be the possessors of such wealth which has 
not to be given back." Rig Veda.—Vasistha quotes the follow- 
ing 1 from the Vedas : ** Endless are the worlds of those 









ave sons; there is no place for the man who зонун 
Es б 


of male offspring." Then, ^ Мау our enemies be 
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offspring, ** Мау I obtain, О Agni, immortality b; ring. 
Such being the case, it is clear that in a stage of society whontbs 
pristine babits of ancient Hindu Society were unsullied by ine 
termixture of foreign and aboriginal usages, nobody would have 
parted with an only son, whose efficacy in saving his ancestors 
from hell was very great, apart from the secular reasons that 
make the possession of a son a really advantageous thing to the 
'arents in those early times where practically might was right. 
ence ng inference one way or the other being dedueible from 
the fact of the omissis М such a prohibition in the earliest text- 
books, we now turn to these Smruti writers who express a distinct 
ohibition against such adoptions. o Smruti writers that 
have a distinct prohibition against option of an only son, 
are Vasistha, Baudb aunaka, around whose 
'ontroversy e Vasistha 
thapter XV 
give the formalities of adoption in verses 0-10. 
‘The verses relating to an only son run thus чач SN «чт 
afmawiare: ч fe inara vie а" We next come to Baudbayn- 
a, who in his Py htha Prasna VIT, Adhyaya 5, has dealt with 
thin in verses L6, ar wally prohibits it. The next Smruti 
writer who prohibits such an adoption is Saunaka. Не ways in 
his Saunaka Smruti 'Wegww eto. It may at once be pointed out 
that in the other Smruti writers nothing whatever is to be found 
„about this, either because no such prohibition was ехр 
by the sages, or because such a prohibition was, if expressed 
originally, dropped out in the redactions that have come to our 
hands, we are not in а position to вау. Whatever that might 
be, the fact ix that those who are against the validity of such an 
adoption depend upon the statements of the above sages, while 
those who аго for its validity have no other sages to depend upon 
and try to explain away the distinct prohibitions contained 
Baudhayana and Saunaka. Next, coming to the 
tors, we find Mitakshara, Chapter I, Section XI, 9-1 
Dattaka Chandrika, Section 1. v. 205 
| Dattaka. Nirnaya, J ha's Digest II, 887, referrin 
to the same matter. Now having thus before us the origin 
Sanskrit authorities that have any reference to the subject under 
discussion, we next have = l apr m. ien Ten uy. 
the apparent meaning only. of these prohibitions. It may also 
be nated that this subject received a thorough and exhaustive 
discussion at the hands of У. N. Mondlik and G. C. Sirear, 
two very able men who have combined Sanskrit scholarship 
. with legal attainments, and whose opinions in a very great degree 
influenced the minds of the tri in the most recent cases, 


off 
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the decisions in which on appeal to the Privy Council have settled 
the law so far as the practice of it is concerned in India. The 
late Rao Saheb У. N. Mandlik discusses the original authorities 
bearing on the question at pages 496-508, and the case law bear- 
ing on the subject at pages 510.514 of bis book. He first gives 
his conclusions on the question, by saying that '* the said texts 
must be regarded purely as laying mmendation based 
on obvious worldly reasons, and ore. He considers 
the text of naka first which says, зч 
were | язуач ізі ger vewa: a7 which is translated by 
Mandlik thun, '* One having an only son should never give him 
in adopti aving several sons should give a son in adoption 
with every effort." Tt should be noticed here that this transla- 
tion is a slight depart what the words четт: are 
understood to mean by lita, and from the translation 
of the word by Sutherland and Borradail, who turn we: into 
*' on account of difficulty." Mandlik points out that no other 
commenta at view, and that the natural interpre- 
tation of the wor be taken ; and I think the translation 
of Mr. Mandlik ore correct one, being almost literal except 
that instead of the passive voice in the original, the active volo 
in the translation is used. Now his line of argument with regard 
to the verse ix this, The predicate ix wit which may sever- 
ally be translated into should be done, or must be done, or is 
roper to do. So that that word by itself is incapable of decid- 
Tag whether the prohibition or order requiring It to be done ls 
mandatory or recommendatory. But ая it occurs in two halves 
of the same verse it must be translated in the same way in both 
the halves. Then he goes on to say that the correct translation 
is ** should be done "and not *' must be done." His argument 
for this conclusion is that if you take the first hemistich to involve 
a peremptory command, it should follow that the latter too 
should be regarded as a peremptory order. But this supposition 
involves the following anomaly, that if the latter proposition be 
true, it follows that any man can compel his neighbour having 
many sons to give one of them in adoption to. a suit a 
law ; and he also strengthens his usion by arguing that if 
the command in question were a peremptory one, a disobedience 
of it ought at the least to be visited with a penance, and that 
no such visitation is ever mentioned in any of the Šmrutis or 
is. Не further fortifies his position by what I may be per- 

ted to call the juxtaposition theory, a theory which says 
that if a number of precepts occur one after , and there 
in nothing whatever in any precept itself to differentiate it from 
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the rest, all the precepts must be taken to be of the same nature 
of obligation. Mandlik refers to Saunaka karikas quoted above 
and says the following are the precepts laid down by Saunaka :— 

(1) The adopted person should ask for a aon. 

(2) By the Brahmanas, reception of а son ah 
Sapindas. 

(3). In the absence of him, from Asapindas, 

lasses. it should be from amongst. the respective 

rom elsewhere. 

(8) One with one son should not make a gift of a son. 

(6) One with many sons should make the gift of a son with 
every effort 








ald be from 














He says all these are equally rec 
no reason for holding tory than the rest. And 
moreover he finds another fact positively showing that such an 
adoption was not considered by Saunuka himself to be invalid. 
ns he refers to No. (4) alone of all these and says that a disregard 
of the rule creates a partial disability and the adopted is entitled 
to maintenance, if not to a share, and his adoption stands, and 
this liability to maintain the adopted boy of a different class, 
Mandlik says, is a penalty which i» attached to No. (4) only and 
her instances, and hence the rest too are 

erely recommendatory. As regards the above couplet of 
Saunaka, Mr. Golap Chunder in his book on adoption says, that 
the word wiw in a verse, indicates the rule to be recommen- 
datory, for according to the authority of Dayabhaya, Kartavya 
in a precept prescribes a religious and not a civil duty, and he 
also ways that both the hemistichs sho ie force, 
and that as you cannot compel a man to give away one of his 
three sons, во you cannot compel a man to retain his only son 
to himself. e 
The first point to be noticed with regard to the interpretation 

of this verse by Mandlik and Sirear is that both the writers ignore 
the distinction between positive and negative duties unattended 
by any other conditions or limitations. When a certain act is 
prohibited by law, the mere doing of the act creates a breach of 
the prohibitive injunction, and there is a precept broken. But 
in the case of a precept which says that a particular act should 
be done, there being no limitation or condition that the act 
should be done within a certain time or at a certain place, or 
Otherwise, the precept is not broken, and the act may be done 
as long as there is capacity in the person to do the act. That 
being яо, to say that two precepts inculcating positive and nega- 
tive duties, or acts and forbearances, should be treated as being 
of the same nature and should be construed in the same way ix 





nendatory there ix 
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to miss the chief and obvious distinction that underlies juris- 
prudence. Now the first part © Язз5ч wx учат sarea 
is a precept containing a forbearance, and the law is broken as 
soon as the act ія Попе. But the second half wmgww aw gwar 
Чи: is a positive precept which inculeates that a certain 
act should be done; and this precept, assuming it to be of the 
same nature ot broken as long as the person is living, for 
hé can still give in adoption. In the former as soon as the act 
D the precept ix broken, and the aet done in contravention 
of thé precept is not valid, and will be set aside. But in the 
latter case, a man ix capable of giving his child in adoption ax 
long as he lives, and the mere fact that he does not do во within a 
certain period is n t of the rule, ax there is still 
the possibility of hi g ая he lives, there being no 
limitation of time, place, or manner for the exercise of such 
power. Of course the above reasoning proceed on the ground 
that both rules are obligatory, but on a little reflection it ix clear 
that a rule of the second kind cannot from it» very nature be 
obligatory. Because, every duty corresponds to a right inherent 
in some person or persons, and the failure or non-performance 
of the duty gives rise tomn infringement of the right inherent. 
in him, and thus gives him what is technically termed a cause 
of action. In the case of the rule under discussion, namely that 
in the second line of Saunaka’s verse, it is impossi 
Mr. Mandlik himself rightly observes, that anybod 
world oan compel a man to part with опе of his sons in adoption, 
nor even by the g can it be said 
that such а power 













































fore, to say that the meaning of the word wae in the latter 
part of the verse should also be ascribed to the word in the former 
would be without any foundation, for in the case of the second 
half, from the very nature of the duty jnculeated, and of the 
principles underlying the conception of law, it is impossible to 

that that rule ix obligatory ; ко Sw having two meanings, 
SX being used in such & cena, mast nscomarly have only cri 
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meaning, and that ix the permissive one. Hence the prefera- 
bility of ‘the recommendatory sense of the word not being due to 
itself, but to the particular nature of the precept itself, the 
reasoning that whatever m to ww in the 
latter half, should be given to it in the first half falls to the 
ground, and the meaning of w= in the first is to be ascertained 
with reference to that sentence itself. Now that being so, the 
spirit of th 
pretation of the first half, 
the two cases. Tho first relates to the case of an only son, the 
latter to the case of a man having many sons ; the first relates to 
not giving, the sec and last and certainly 
not the least of the 
Very presence see 
force consequently unappreciated b 
bove mentioned, are the two words werww in the first and 
mawa: in the sec i« which are tranalatable into ** never '* 
de which béing adverbial words 


and * by every means," m 
modify the meaning of Kartavya wo that the predicates are 


variously «rua и ea and sue «тя, To my mil the very 
existence of these two diametrically opposite words in the 
two halves, in eotion with the antithesis sought to be 
conveyed, by the opposite ideas in the two lines, clearly gives to 
the two parta in which the words respectively occur, meaning 
and binding force which are also diametrically posite and anti: 
thetical, tho first thus meaning that you should never do the 
fimt thing, while you should try your best to do the latter. When 
it is said that you should try your best to do а thing, it is quite 
clear that the legislator himself contemplates the possibility of 
the precept being broker ed hi» very beat, 
while in the case of the first part 
that the rule should never be broken, and in general conso 
and agreement with the scheme of the sloka, we cannot but give 
to the word wap in the first half, a meaning which is exactly 
opposite to that which it bears in the latter half. What I have 
already said, is made almost conclusive by the two words aware 
and wama: thus giving to the two sentences two entirely 
different meanings. This view of mine is strengthened from a 
consideration of the following passage from the judgment of 
Knox, J., * Vasistha can give a very imperative direction, and 
„does do so by using after the optative gary the adverb wawi, 
рр. 123-124, 14 All. Now sqa and Xam: are also similar 
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adverbs modifying amm which corresponds to qurq, the 
former making it imperative, and the latter directory, the effect 
being heightened by the sharp contrast between the two. We 
may also dispose of the remark t по penance ix 
attached to a breach of this dut y add that that 
га by which 
even when 












goes to support the theoi at the Smruti writers considered 
it to be peremptory rath: à recommendatory, legal rathor 
than religious, We next come to what we have in an earlei 
part, called the juxtaposi Mr. Mandlik's argument 
оп this point, to my е based upon а misconcep- 
oticed, led him to give to war 
occurred. two different halves of the 
case too the argument can be disposed 
of by noticing the fact that the precepts mentioned under six 
heads by him are not all ure, nor do they refer 
to the samo question ax qualification, or 
number of ently collected 
одећа ww referring to one and the same subject, namely, the 
gift and acceptance of a son in adoption, and in such a cane it 
would be unphilosophieal to say from the more fact of sequence 

that all have equal force and are or are not equally binding. 
Rules 1, 2, 3 clearly refer to what Mr. Justice Mahmood called 
formalities and preference» in matters of selection which are 

d entirely beyond the pale of legal obligation. Again from the 
statement that a partial disability is attached to disregard of 

No, (4), namely, selection from the casteonly, he infers that this 

rule alone is sought to be distinguished from the others. No 
doubt that is so as regards the particular effect that it produces, 

but the very fact that he mentions that the adoption stands, 
although with a partial disability, with regard to the rule exactly 
preceding the lain question, seems to me to be proof that he 
wanted to differentiate its effect from that of the other, and thus 

signify that the exceptional effect of rule (4) is the aboye-men- 
tioned, while in the case of rule (5) no such result can happen 

on the very principle expreasio unis. Nothing further need be 
added to refute the position of Sarcar except that in giving to 

" Couette le ани emend only, on the 
authority of Dayabhaga, he stands alone, being controverted 
By Mandlik and by Mr. Justice Knox. We next have to direot* 

our attention to the texts of Vasistha and Baudhayana prohibiting 








tion which, as has already been 
the same meaning, as 
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the adoption of an only son, and before entering into the question 
of the construction of these two texts, it becomes necessary to 
consider two or three questions relating to rules of construction 
that have arisen in this connection, and about which much 
difference of opinion seems to have existed. The questions that 
have to be determined are :— 


(I) How far do the rules of interpretation contained in the 
Purva Mimamsa of Jaimini apply to the construction 
of legal precepts t 

(2) If they do. does the rule that the mention of a reason 
makes the rule only recommendatory supposed to be 
applicable to matters of sacrificial ritual also apply 
to the construction of legal precepta 1 

(3) How far and in what cases does the maxim * Factum 
Valet quod fieri non debuit * apply 1 














On the first question we have the authority of that е nt 

lawyer and scholar Mr. H. T. Colebrooke, who at p. 342 of his 

miscellaneous essay т, '' The disquisitions of the Mimam 

bear а certain resemblance of juridical questions, and, in fact, 

the Hindu law being blended with the religion of the pa 
li 











the same modes of reasoning are applicable, and are applied to 
the one as to the other, The logic of the Mimamsa is the logio 
of the law; the rule of interpretation of civil and religious or- 
dinances; each case is examined and determined on general 
principles; and from the cases decided the principles may be 
collected. | A well-worded arrangement of them wonld conxtitute 
the philosophy of the law: and this is, in truth, what has been 
attempted in the Mima Dr. Siromani in his commentaries 
on the Hindu Law, ed. 1885, has, at pp. 47-54, discussed the 
mimamsio rules of interpretation and says, ‘* Many of the rules 
are derived from the limamsa Darsana and the karikas of 
Bhattapada. There are also some rules which are based on 
rammar ; while there are some which are tacitly recognised 
"Hindu jurists." "The subject is also dealt with by Golap Chunder 
Sirkar, on adoption, at p. 74, quoting Colebrooke, and also in the 
most recent work in Hindu Law, that of J. C. Ghose, who discusses 
the question in the appendix at рр. 735-742. Аз а result of the 
Views of the above-named jurists it. may be taken that the rules 
‘of Mimamsa were intended primarily for the use of religious and 
ceremonial precepts, and secular ts also being mixed up 
with, religions, some of those rules have been mado use of by the 
commentators in the int ion of certain secular and legal 
rules. From an examination of the rules quoted by Siromani as 
_ having been applied to the construction of legal precepts, we 
find that they are all rules which natural logic and common sense 
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suggest, and hence their application to strictly legal precepts is 

to а large extent upon this principle also. Hence it seem: 
to me that such of the rules as have been approved by Sanskrit 
jurists and made use of as also being applicable to the construc- 
tion of legal precepts can be applied, and that all other rules of 
the Mimamsa should be carefully considered as regards their 
nature and applicability, before they are made use of with regard 
to legal precepts. 

We next come to the question how far the rule, supposed 
to be co d in the Mimamsa about precepts with a reason, 
can be applicable to the construction of a legal precept. The 
texts of Vasistha and Baudhayana under consideration are iden- 
Heal and run as follows: '' м Ww 34 «тү sfrenat | «fe 
Warara gWerq Ля regards this text it has been said by Mand- 
lik and Sirkar that itis a well-known rule of the Mimamsa 
that whenever a rule is followed by a reason, the rule ceases to 
he obligatory and is only recommendatory, 

In the View that we have taken of the general applicability 
of the rules of interpretation it becomes necessary to examine 
whether the rule has eyer been applied by any commentator, or 
whether there is anytiing in the nature af the rule itself which 
accords with natural logic, or which makes it necessary or equit- 
able to apply it to legal rules: Мом as regards the firs? question 
the rule in question seems nowhere to have been applied by th 
Sanskrit commentators to the construction of a rule of law. Al- 
though Mr. Mandlik says that Kubera and Nanda Pandita ap- 

rove of the principle and apply it on an examination of 
K На it will be seen that he simply ways the rule con- 
tains a reason and says nothing more. Т have therefore no doubt 
that Nanda Pandita had not the remotest conception of such a 
rule when he was discussing the adoption of a brother's only son 
by a brother ín D.M., Section II, 38, which says as follows, ** And 
hence from the sanction of the gift, of an only ven in the 
present case, there is no room for the applicat е prohibi- 
tion. For, since, as propounded in the sequel of thin text, ax 
signing the reason (for be is destined to continue the line of his 
tors) the continuation of the line of his ancestors ix com- 
means of a son, although common to two brothers : 
prohibition in question refers to persons 

other than brothers.” It is impossible to find how Nanda 
Pandit& in this verse tacitly accepta the existence and applica- 
bility of any such rule of interpretation. „On the other hand he 
is Jal to steer clear of the prohibition under question, în 
(the case the only son of one brother is given 
to his brother in the Dwyamushyayana form as the son of both, 
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the validity of which Nanda Pandita already established by а 
text of Manu, and goes on to say that the prohibition does not 
apply to the particular case, as it is based on an express text 
of Manu, and also because the act is such that it does not go 
against the reason for the prohibition con in the rule, and 
thus establishes that the prohibition extends only to cases other 
than Dwayamushyayana adoption of a brother's son. If it 
could be said that Nanda Pandita recognised the existence and 
applicability of such a rule of interpretation, it would have been 
much simpler and easier for him to have mentioned the rule and 
to have said that the reason being given, it is not obligatory and 
hence the act may be done, than to do what he has done, viz, 
try to bring the case out of the prohibition in this round-about 
way. To my mind Nanda Pandita seems on the other hand to 
assume that every word of the text, the rule ns well as the reason 
is equally binding upon us, on the well-known principle of inte: 
pretation common to all syste: law, that due effect should be 
given to each and every word ext of law ; and in fact in the 
passage relied on by Mr. Mandlik Nanda Pandita says that ax the 
reason of the rul itinuation of lit садо, i» not affected by 
this mode of adoption, the rule is not broken, thus implying that 
tho rulo ax well as the reason, every word of it, ia equally binding, 
and he establishes that the particular case neither breaks the 
rulo, nor the reason for the rule. See aho Dat-Chan,, Sect. v. 
27 and 28. 

Having therefore seen that, so far as i» known, the rule in ques- 
tion has never been pressed into service by any commentator 
till now, it becomes necessary to see whether the two learned 
authors are entitled to propound the rule ая one of universal 
application in construing texts of law. It should be partiou- 
Ву noted that Dr Siromani, who given 27 rales of interpreta: 
tion, never mentions this as one of those, although this form of 
expression is pretty often met with in our Smritis, and that none 
else of the modern text writers ever thought. of the existence of 
such a rule before these two learned authors have evolved it. 
In considering this question, I cannot do better than quote the 
admirable criticism of Mr. Mayne at pp. 35, 37. 

*' "The rule, if finally accepted ая а gove: principle of 

ion, would be of such a far-reaching character, that 

it may be advisable to examine whether such а novel and dis- 
turbing element should be added to the difficulties which already 
encompass every discussion upon Hindu Law. Tt must be 
admitted that the rule does not carry its own evidence with it, 
like a rule of grammar. Nor can it be shown that it was ever 
accepted by the Rishis, to whose words it is applied, or that it 
was thought of by anybody before it was evolved by Jaimini. 
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Nor can it rest on his personal authority, unless it can be shown 
that it bas received general acceptance as part of the law of the 
country. And here it is remarkable that during the present 
century, no previous instance can be produced in which it has 
been relied on by any Pundit, or Vakil, or Native Judge, though 
numberless cases must have arisen in which it would have 
settled the controversy. It must, therefore, rest upon some 
obvious accordance with natural logie, and’ must l 
harmonise h the style of the early sages, In the case of a 
merely earthly Judge, if he states а rule of law without anything 
more, his statement carries with it exactly the weight due to 
his authority. If he proceeds to say why he states the law to 
be so, his reasons can be discussed and rejected. But in the 
onse of the early sages, who are either themselves Divine, or are 
speaking language of the De every word, whether rule 
or reason, is equally inspired, and is entitled to equal respect. 
[ See Nanda Pondita's explanation of Dwayamushyayana quoted 
above.) It is still necessary to put a construction upon the 
words, and to see whether the speaker intended to order, or to 
advise. But it is difficult to see how an apparent order, which 
it is impossible to disobey, can be deprived of ita character 
because it is followed by a reason, which it is impossible to 
dispute. ‘The second branch of the test would involve an ex- 
haustive examination of all the Smritis. A few instances, how- 
ever, lie upon the surface, which suggest a doubt ax to the prac- 
tical’ value of the rule. Probably the earliest Rishi, who spoke 
of a widow as heir to her husband, is Vrihaspati. Не states her 
right distinctly and positively, and then follows it wp with the 
very satisfactory reason—'* Of him whose wife i» not deceased 
hall the body survives, How should another take the property. 
while half the body of the owner lives ! '' So Manu gives 

Totson for the position which ho assigns to theson of ва appoint: 
ed daughter, and to the son of an ordinary daughter (2) 

опе, I suppose, doubts that these texts are mandatory. It ix alo 
to be remarked that, when a commentator cites a text which 
contains a reason, he generally leaves the reason out, ая for 
instance, in quoting Vasishta as to the adoption of an only son, 
























































and Vribaxpati as to the succession of a (a). "This would 
indicate that he did not suppose that the reason 
text. Apparently the reason was intended to en us 


injunction, Tem the sago was stating a rule which had not bean 
down by his It is probable that Jaimini's 
Vrineiples of interpretation, which were intended tq elueidate 
'edic ritual, are incapable of universal application to secular law." 
But what seems to me to be very remarkable is 
the authority cited: by Mandl Tor the rule in-question. He 
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refers us to an Adhikarana constructed by Sabaraswami on 4 
Sutras of Jaimini which Mr. Mandlik calls the Hetumannigada- 

h means a chapter dealing with texts which have 
а reason). But I have examined the Mimamsa Dar- 
sana published by Pundit Jibananda Vidyasagar at Calcutta 
in 1883, in which the Adhikarana is contained at pp. 57-60 ; 
Т have also examined the Shastra Dipika of Parthasaradhi Misra, 
which i» also a similar commentary on Jaimini, published at 
Benares in 1861 under the Editorship of P. ama Misra 
Sastri, and I have also examined the Jaimini Nyaya Mala, a 
remarkable work of the great Madhavacharyz, who at the time 
he wrote the work was a Swamin and was known as Vidyaranya- 
swami, and whose legal work Madhaviya ія an authority in 









































Southe lia and is referred to by the Privy Coun the. 
Катпай case, printed in Tehy Vizagapatam by 
Sri Paravastu Я Mahopadbyaya. 
In all these three works the termed the Hetuvan 





nigadadhikarany ly different from Hetumat, Mat 
in а suffix. whi aining,’ whereas Vat i» в suffix 
which denotes appearing like or resembling. , theres 





fore, that the Adhikarana refers to texts which appear like texte 
which contain a reason. This ix also rendered more probabl 
by the previous Adhikarana being the Vidhivannigadadhikarana, 
When all these three texts coincide in reading it ax Va, I wonder 
ie Bibliotheca Indica edition. 








ever 
lishing the rule perhaps, made 
Mandlik translates the fim passage of the Adh 
Sabara Swami, ws:—ww à дагаа gia gfw а afe wt 
fere Remi iw fil fn Aut arai wm Sq into Now in 
regard to suc] м texts having a Ч та should sacrifice 
by means of a surpa, for by means of that food is pre б 
а doubt arises as to whether they are simply commendatory 
Or contain a reason (making them obligatory)." Now in 
addition to the initial mistake of misunderstanding the 
nature and application of the Adhikarana itself, which mistake 
consequently vitiates his whole view, there are mistakes in this. 

ring of his. It is not Nigada texts having a reason, but 
Nigada texts that resemble those having а reason, again wfw- 
is not commendatory (an adjective form) but praise, and lastly 
the portion of his rendering within the brackets is nowhere 
found in the original, and is an addition of the translator, but 
unwarranted by the state of the original text, But Lam unable 
to understand what he means by the addition. If he means 
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that by contai a reason the text is made obligatory, it is 
fatal to his own view. If he means the clause contains a reason 
and is still obligatory, it will be conceding that even in the case 
of clauses containing a reason, there are some which are obliga- 
tory. The true translation seems to be, ** Now in the case of 
texts which read like ¥q, ‘one should sacrifice by means of 
a surpa, for by means of that food is prepared,” а doubt arises 
whether it is praise or reason.'’ The final conclusion of the 
Swami too is mistranslated. Itis amq ¥qvfeacenty чает 
rendered by Mandlik into ** Therefore the import of the texts 
having a clause that assigns a reason is commendation only,” 
Here it should be noticed that the word wfw is entirely dropped, 
king Va for ma. Hence the true translation 
though it reads like a Hetu text, praise Alone should 
be understood." Now the true meaning of the whole Adhi- 
karana is this, ** There arè certain texts which are followed by 
clauses connected by the particle fe. Now fw is a Hetu 
particle, and from the meaning of the text, their 
we aud effect does not follow. Hence in such cases a 
c» whether it is really à cause or whether it denotes 
praise, and in the case of such texta Jaimini comes to the eon- 
clusion that they should be construed ax praise. This is entirely 
different from what Mandlik understands th ^ to mean. 
Now the effect of construing it as praise ix stated to he not that 
it makes the grew text recon endatory. ut it strength. 
ens the prohibition previously contained in the text. o 
whole Adhikarana is a chapter which rather goes to show that 
there may be certain clauses that appear like reasons but are 
not really so, and they should be considered as denoting praise, 
It may, however, be asked, if that is the effect of praise why 
should it be constrasted with reason, and does not such contrast 
lessen the force of the prohibition. "The answer to it is stated to 
be that whenever a Hetu is given, it may be inferred that all 
things that satisfy the relation of cause and effect.may como un- 
der the text. But this inference is of no avail a» against am 
express text in. words, which particularises а thing. ice that 
particular thing alone is to be accepted. [have with great care 
and attention studied the whole Adhikarana with the aid of a 
learned Pundit, and I have not been able to find that it, in any 
way, lends support to the theory of Mandlik. He then refers to 
the Sutra $y graa in chapter I, Quarter III, Sutra 4, at p. 73, 
which, he says, makes the matter more clear. Unfortunately 
it does not at all touch the t question. "That refers to'a 
Cate of a text in the Sruti and of the consequent want of author 
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tativeness of the Smriti. It says, ** There is the text of the 
Sruti tpg! and the Smriti text чагат wre«ut: qdaqu | 
is opposed to'it, as tbe former says you should simply 
touch it, while the latter says you should completely cover it. 
In such cases the objector says, I am entitled to infer the exist- 
ence of Sruti The answer 
is twofold; you thing, because there is an 
express text to the contrary, and in the second place the motive 
or cause for the Smriti text is clear, for some people desirous 
of getting a new cloth, cover the Audambari with it completely, 
and that explains the Smriti text. In such cases there is no 
foom for inference, and hence the Smriti text is no authority 
as against an express Sruti to the contrary. I have refrained 
from quoting the whole of Sabara's commentary, as it is too 
long and cumbersome, but I would quote Madhava's paesage 
‘on this, as it is very short and fully and correctly represents 
Sabara^s vi It should be noticed that on this point all com- 
mentators are agreed that the above is the only meaning, for 
in certain other cases Madhavacharya gives two or three views, 
while in this case he menti above. On the whole 
it seems to me that there is whatever for the very 
eneral and almost universal proposition that Mandlik lays 
own that whenever a text is followed by a reason, it ceases to 
be obligatory and is simply merely recommendatory. But it 
may perhaps be said that as in the case of the winnowing basket, 
if the following clause ія really a reason containing ono a» sayin 
by means of it food ix prepared, all things by means of which 
food ія prepared may be used for the sacrifice. But even in that 
ress words being stronger than inference, the former 

outweighs the latter, and the text should therefore be followed. 
Hence a fortiori, it cannot be said, that you may sacrifice with 
any vessel whatsoever. It seems to me, however, in the case of 
Vasishta’s text, about which we are entitled to infer that there 
is в Sruti text to the same effect, that whatever view we may 
take of the Hetu rule, this text comes within the Adhikarana 
above referred to, as Mandlik himself admits that it denotes 
praise. It can therefore be very safely asserted, that on a true 
View of the Mimamsa rule of interpretation, the strength of the 
Tule in question is not in the least diminished, the effect, if апу, 
im the way of strengthening it. This error of Mandlik has 

been a fruitful source of much misconception about the reason 
containing rule, and I think that if the Mimamsa be truly and 
‘interpreted as above, the whole foundation for the 

theory falls to ground. When people who have a great reputa- 
T, Sensit s ye construc- 
tions of such abstruse and out of the way subjects like the one 
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in question, it is but natural that English Judges should accept 
those statements and constructions as correctly represe 
the law. The fault is not theirs, but lies with the people who 
without careful examination and deep study, give forth t 
legal world theories which may be sufficiently mischievous to 
shake the whole fabric of Hindu Law to its foundation 

Next as regards Factum. Valet, Ги in his commen- 
tary on his Hindu Law says at p. 127: **Jagannatha is pri 
marily responsible for the erroneous notion which has prevailed 
so long that the words wwe afa sqewerscnm® | D. I- 
30, are equivalent to the D. of Factum Valet—the appli- 
cation of the doctrine to matters to adoption is alto- 
gether unw: ported В 

liscussion of th 




































(Passage from Madhavacharya’s Jaimini Муву Mala, 
Aa wunfafa тиў ат et Фаҹе fa: | 
fe "rz Bq ата: tannau 1 
зачете те rr fam | 
at inga ena after п 
а\атбытсаятсччбя | 
жч Aree эа gefa ua fe ad fae rfa wuni- 
aA fau ad ANA Ae дак anfang | vaen- 
rus amego geta afrek uma eifa 
Эч wm wreafafs wet aa faeafedtsiy чи aw 
бачай a жч wi ан: minetan sity | attra 
amama faex (ue mamis ща: QERIM- 
баайан: sat Фр ak) gfe ien аята 
curfum: о 
Law, and the doctrine of Jimuta Vahana, mistaken by some for 


Factum. Valet, is only a truism which says that a text cannot 
alter the essential characteristic of a thing. The same subject 
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has been discussed by other writers at length, and here only 
reference need be made to them. Golap Chunder Sirkar on 
adoption at pp. 146—147, 150—153; J. С. Ghose, Hindu Law, 
рр. 308—369; Dr. Wilson's works, Vol V, 74: and Mayne, 
р. 196—198. Mr. Ghose considers that although Factum Valet 
ая no place in Hindu Law as pointed out by Siromani, yet 
Jimuta's getting over the prohibition cannot be defended on 
any principle other than that akin to the doctrine of Factum 
Valet in English Law. p Chunder Sirkar lays down that 
where there are legal and moral prohibitions, a breach of any 
* moral prohibition cannot be supported on the ground of Factum 
Valet, and an act done in contravention of the moral prohibition, 
is still valid when done, thus preaupposing that the act ix only. 
morally prohibited. Mr. Mayne in his hdmirable work discusses: 
the doctrine at рр. 196—195, and says in Section 156 at р. 108 
that ^7 the above principles give no help in а case in which it i» 
possible to hold different views on the question, whether в 
particular direction is, or ix not ко imperative as to be of the 
essence of an adoption. For instance not only different courts, 
but the same court at it times, have disagreed a^ to the 
E papere of the doctrine of Factum Valet to the adoption 
of an only son.” 

From these authorities it i» quite clear that the doctrine of 
Factum Valet, whether it finds a place in Hindu Law, or whe- 
ther it is engrafted wn it as one of the principles of universal 
jurisprudence, i» capable of application to cases only of a moral 
Prohibition and not of a legal one. Of course, it will be absurd 
to say that when a certain act is legally prohibited from being 
done, it i still not invalid after it ix done, on the strength of 
Factum Valet. If that be во every legal precept can be broken 
with impunity, and the doctrine will be of universal application 
D ing breaches of legal rules. No doubt, ая has been 
text has only an invisible effect," and it cannot 

prevent illegal acts from being done in the serve that it does not 
offer any physical obstruction to the tration of the breach 
of the precept, but what a legal rule can do and will do, provided 
it is of the nature it purports to be, Isto invalidate the act, to 
treat it as not done at all in the eve of the law, although in fact 
it is done." And in cases where the act comes under the defin 
tion of crimes, the State provides a punishment therefor. ** No- 
is too heavy for a text," and in the eye of the law, the 
action is invalidated, by the Factum of it being supposed to be 
non-existent. Hence it is clear that this doctrine can be applied 
to the present question only after we have arrived at the con- 

- Gusion that Vasistla's and Baudhayana's prohibition is о 

_ -admonitory and not mandatory, and I may also state, that 
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we arrive at a different conclusion, the doctrine of Fe 
Valet will be utterly useless and quite incapable of applic 
to the question under discussion. The text of Vasistha, which 
is also the same as that of Baudhayana, is as follows, 
passage in which it occurs may be given as follows :— 


Gummi ats wa vua: чч fetta 9 
mafa «апата а ча i a я бач erate: eee 
aw тч wixfgfa | ч 

fagrir: wa: nrefuafafererm: i 

am imas anfani} чыча: | б 

чач цч «чц ufanier | cw fe erasa Wut | 

тй car ufagnwlurer) wes чарчата м а 


On this text Mr. 
of interpretation ab 
the precept 
that on t 
а Dwyamushy: 
uncle h 
that ease 
adoption 

















dlik argues on the strength of the rule 
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for the due perpetuation of the lineage and satisfaction of the 
debts to thelr 
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cal as to say, “* You may break the rule, provided you can subse- 
juently make arrangements for perpetuating your lineage. 
t does not require much logic to see that as soon as the act is 
done, the rule is broken, and t not remedied by any 
subsequent ‘arrangements that might be made. In this view 
of the rule, it seems clear that Mandlik's construction is un- 
tenable, as also from the fact that he greatly depends upon the 
rule for this support, which, if it exists at all, as we have 
already shown, is not applicable to legal precepts and would” 
work great mischief by converting many rules followed by rea- 
sons, which have hitherto been considered by our tribunals to 
be obligatory, into mere recommendatory rules, and thus making 
the way for everyone breaking with impunity rules which are 
absolutely obligatory or prohibitory. The next contention that 
has been. put forward by Golap Chunder, and only referred to by 
Mandlik, is that based upon the absolute property of the parent 
in the child to the extent of sale, gift, or deserting. It has been 
in the earliest stages of human society, of which the 
‘stage was one, although not the very earliest, the 
the child was absolute. The patriarch 
he got by 
his labour, but was the absolute and practically un ed owner 
of his wife, his children, and whatever had been acquired by 
them, by their own labour. In such a atate of society it is quite 
possible that the father's power could in certain cases of neces- 
sity have extended even to the extent of selling away, giving * 
away. or even deserting his own child, but all evidence as regards 
India points to the fact that such a state of society ceased to 
exist even at the very early and remote period when Manu’s 
Book was written, which roughly has been placed by eminent 
Sanskrit scholars a few centuries before Christ. In the Manu 
Smruti itself we have abundant and clear evidence of the joint 
family having become the normal condition in society, and of 
„tho growth of the rights of the various members of the family 
as regards the ancestral wealth and any property wired by 
their own independent exertions without the help of the pater 
mal horde. The text of Manu defining the adopted son shows 
that a son cannot be given except in distress. This strongly 
ints to the conclusion that even in the time of Manu the 
ther’s capacity to give away a son could only be justified by 
the exce circumstances of distress, thus negativing the 
absolute and unfettered right of the parent over the child. It 
is therefore clear that although there are to be found in Manu, 
Vasishta, Baudhayana, and a host of other Smruti writers, verses 
evidenoing the existence of the patriarchal stage, yet in view of 
_ he fact of their having mentioned the joint family as the normal 
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unit of society, and in view of the fact of their dealing with the 
rights of the members infer se in a way which nearly places the 
father, as well as the sons, on equal footing as regards ownership 
of property and freedom of action, as well as from many other 
points of internal evidence, it must be said that the texts which 
relate to the power of the father over his children and wife, or 
any other texts which point to the existence of the patriarchal 
stage, are only copied by the Smruti writers in veneration for 
their more learned ancestors who had gone before, and who 
spoke about matters from their own experience. Such 
instances of copying rules are very common, and are to be fo 
not only in the branch of adoptio in every other bi 
such as marriage and sonship ; being the case, 
ferred from the fact saying so, that he still 
siders that a father had, in hix own time, absolute: property 
Over his children, Suei Id strongly militate against 
the vested rights of ^ ancestral property, and also their 
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It would be, therefore, 
inconsistent with sound principles of interpretation to constru 
the lines as first giving the father absolute power of disposal 
over his child and then limiting these powers the subsequent: 
clauses. For could it be said that at the time of Vasishta th 
father has absolute property children, во ва to enabi 
him to deal и h weeds the manner IT gau in the EM 
Moreover, as has been ly ^ it is а creature of the 
Jaw. and comes lata axistohos Uy ее U Ще 
Vasishta or any other Smruti writer says the father has absolute 

oparty over his children, it must be construed но but Vassbta 
Aua ae aih ‘bases: ing on proerea- 
tion, apparently a result of taxing his brains to find a rennon, 
DURS gt argument against tion of the doctrine 
Valet to such а case based on the analogy of ita applica- 
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n by Jumitavahana to the case of an alienation of selí-acquired. 
immoveable property without the consent of his sons previously 
obtained is this. If it is once conceded that Factum Valet 
applies to this, all restrictions and rules imposed upon the adop- 
tion of a child by law should be null and void, for the argument 
applied by Sirkar to the above case, applies equally to all other 
cases, viz., there is a text which gives the father absolute power, 
this text or that text only tries to restrain that power, and 
hence the adoption made is still valid as the fact of 
cannot be altered by a hundred texts, In 
rid of almost all those restrictions on adopt 
oped gradually, which soften and rend. 
dominant right of the father, and which h much comment- 
ed on and criticised by jurists as by the Brahmin 
Pandits, for their own self-aggrandizement, are calculated to be 
very salutary by virtue of the fact that they restrain the father 
from using it arbitrarily, and diminish the number of adoptions 
on account of the numerousness of the conditions necessary to 
be satisfied before an adoption can legally and validly be made. 
It therefore seems to me that such a view of the law ія clearly 
untenable, and calculated to upset all settled rules. Moreover 
the an drawn between a son and self-acquired property 
вес more fetched and unreal, than that which ean 
be d between him and property acquired at the expense of 
Or with the aid of ancestral property, or with what their Lord- 
ships of the Privy Council compared it, namely family property, 
inasmuch as the progenitor himself has within hi» own veins 
running the blood not of one but of countless of his ancestors, 
and in such a view the restriction on alienation on'the ground 
of necessity seems fair, and certainly desirable. Apart from all 
these, the theory of the learned Sastri proceeds upon what I 
would venture to call a total misapprehension of the theory of 
Factum Valet, as was the caso with the more learned Bengal 
Lawgiver, Jimuta Vahana For Sirkar tries to prove that the 
text is only recommendatory, and hence you can do the act, and 
in doing so, applies the doctrine of Factum Valet, which applies, 
as has pointed out, only to rules of moral obligations and 
not to legal ones, and says that by applying the doctrine, the 
fact сан be done, and the rule is therefore recommendatory only 
and not legally binding. It is evident that there can be no 
Clearer case of afguing in a circle, as the whole argument pro- 
Seeds upon the presumption that the rule is recommendatory, 
Which the learned Sastri had strictly to prove. 

Tt may next be said that as the rule is followed by the rule 
of the woman giving and taking only with the permission of the 
husband, both the rules are of the same nature and are equally 
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recommendatory. It is clear that no such view can be main- 
tained, as по Court has decided that a widow can give in ado; 

tion without the sort of the permission referred to therein. No 
doubt different interpretations have been put upon the time 
when the authority is to be given, either at a time of adoptio 
or before, but all the courts except the Madras High Court have 
been consistent in holding that in the absence of such authori 





















lenee of the desirability 
‘of the adoption. Hence it is clear that no such argument сап 
be maintained. In fact, as I have ventured to state, the true 
way of construing this text of Vasishta is to allow the capacity 
of the father to give in the case of all except the excepted ones 
on the ground of power which he had by begetting the child, 
Mr. Sarkar throws out a suggestion that the three pages ay down 
the rule while dealing with the religious of the question, 
sidering the 




























point of view, as laid down by Mahmood J ша Sahai v. 
kraj Singh, and it should therefore be said that much rules are 

dealing with ei Tt in 

next i 

** should. not give or take.'" 











of the constituent elements of the legal act of gift means the 
prohibition of the whole, and hence the whole gift is invalid, 
At the commencement of this thesis we havé referred to the 
absence of mention by Manu of this prohibition in the Manu 
Smruti. Before leaving the examination of the Sm 

the subject, it seems to be necessary to refer to this, as the absence 
of any such prohibition has been construed by €. J. Edge and 
J. Knox, who delivered the leading judgments in 
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proving that Vasishta's prohibition was only recommendatory, 
and it was to some extent relied on by the Privy Council It 
support of this conclusion. Now Mr. Justice Knox in his learn- 
ed judgment in Beni Pershad's case in 14 All., at рр. 119—121, 
has collected together all the texts bearing oh adoption, and he 
says they are only very few. `I owe it to him that the following 
are the only verses in the whole of the Manu Smruti that have 
any reference whatever to the subject of adoption. ‘They are 
Chapter IX, 141-142, which say, "f the man wh 
adopted son possessing all good qualities, that same 
the inheritance, though brought from another family ; an adopt- 
ed son shall néver take the family and estate of his natural 
father, the funeral cake follows the family and the estate, the 
funeral offerings of him who gives cease.” Then comes veme 
159, which mentions the adopted son a» one of the six heirs and. 
kinsmen ; verse 168 defines an adopted son. These are the only 
texts that refer to adoption in the whole of Manu Smruti, and 
from the absence of any such prohibition Mr. Justice Knox, 
Edge, C. J., and others infer that there never was any such pro- 
hibition, and that it was created and brought into existence by 
Vasishta, who is mainly responsible for thin, and that therefore 
it must be concluded that the rule has never been and ix never 
to be considered as absolutely prohibitory. Tt ia to be noted that 
although Mr. Justice Knox says they are very few, the question 
did not present itself to him why the texta were so few, and if 
such # question presented itself to him Idare say he would not. 
have fallen into the error of drawing the conclusion that he did, 
Mr. Mayne has discussed this matter in a very able way, and if 
the learned Judge had his attention directed towards the ques- 
tion and Mr. Mayne’s explanation, I believe he would not have 
fallen into this error. Tt is an undoubted fact that the law of 
adoption is a thing of 
small and insignificant 






































tion was due to the fact of the existence of а son not being con- 
widered a necessity. However much authorities differ as to the 
reason for the craving for posterity, still all are agreed that the 
existence of a son has been from even the primitive stage of 

considered necessary and was anxiously sought for. 
Hence although adoption was not much in vogue, still on account 
of the existence of the other ten kinds of sons, excluding the 
Aurasa and the Dattaka, the craving was amply satisfied More- 
over, that the above view is consistent with the philosophy of 
law i» evident from the fact that in the Auras, Putrikaputra, 
Kshetraja, Gudhaja, etc., there is a closer resemblance in the 
‘Aurasa than in the case of the Dattaka, Krita, eto., as the strange- 
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ness of the relationship is not so transparent, while in the Dattaka 
and other cognate forms of sonship the fact of the strangeness 
of the relationship is evident and clear to all. Moreover, society 
must be somewhat advanced to admit of a fiction of law like the 
fiction of sonshi 

And this faet is completely 








borne out by the paucity of text 
ag to adoption early Smruti writers. We have 
erated above the slokas that are to be found in Manu, and 
they do not amount to more than four. These texts are only 
those which define an adopted son, and which fix his right of 
heritance, and nothing more, and these amply prove that the 
subject was not in Manu's time of great importance, and that 
adoption was very rarely resorted to for the affiliation of a son 
for the perpetuation of lineage in view of the recognition of 
persons a» sons, although they were not really sons, Hence it 
is clear that is imposed upon adoption were also 
very few, and it fact that as adoption became 
more and. more common, the restrictions on it have also largely 
multiplied to counterbalance the numerousness of cases, prob- 
ably due to the fact of natural instinct being to some extent 
disposed against recognising a stranger as a relation, especially 
a son, or a relation as the closest of all relations, the son. The 
only restrictions, if they are really such, contained in verse 168 
are denoted by the three words гч. www, Wrfavuww. If 
we begin from the last we can easily see that these were not 
restrictions of a peremptory type, but were simply qualifying 
words describing the characteristics or points that ought specially 
to be sought for the case of adoptions. fewer (who 
i» affectionately disposed) ix, I have not the least doubt, 
only a qualifying phrase denoting that it is highly desirable that 
the son should be affectionately disposed, and the interpréta- 
tion has never, so far as T have been Bble to ascertain, put upon 
it, that being affectionately disposed is a conditio nt 
for a valid adoption, and this is so as the giving is the act of the 
natural parent, and at a time when it is not easy to say whether 
the boy is affectionately disposed, or is in any way at 
all towards the adoptive parents. Next us consider the 
word wr which literally means similar; and which, although 
interpreted to mean of the same or equal in class, seems 
to me to connote а general similarity in disposition, habita, nene. 

ety, 
caste specially and exclusi: of the other similarities ; 
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us examine the word waf , which means, in distress; on this 
word Vijnaneswara says '' Srequwarcarefente: | «тусч sfatw:" 
From the mentioning in distress, (he) should not be given 
in the absence of distress, the wfaWw is to the giver. This 
obviously means that where there ix no distress the son should 
ot be given Mandlik following Vyavahara Mayukha by 
а most strained interpretation says on this that this prohibition. 
regards the giver and not the act. It is not easy to see how 
Vijnaneswara bad the exclusion of the aet in his ind at the 
time of writing his gloss. To my mind the true construction 
as consistent with the language and the grammatical construc- 
tion of the word seems to be that Vijnaneswara asks himself 
the question, ** There is the word агч whose wra is it, is the 
giver to be in distress or the taker! And as the verse sa 
"+ Ho should give in distress," the «raq, vis. distress, is onl 
that of the giver, and not that of the taker. Even in the case 
of this distress it is clear that it is not an absolute 
but it was only a limitation introduced by М, 
the son be given on rare occasions only, as when 
is in distress; no subsequent commentator has laid stress on 
this point, except the Mitakshara, and it is clear that it has never 
heen considered as of legal obligation. Moreover distress, simi- 
larity, oto., are very wide and general terms, and are not specifio 
enough to be known without the further enquiry, * what is the 
nature of the distress which is meant, and what is its quality T * 
Nothing is said about it in Manu, and the only conclusion seems 
to be that by the use of the word he intended that the father 
сап give away а son only in very rare and exceptional oireum: 
stances. No other restriction is to be found in Mann, and sti 
the courts have never drawn any inference from such silence 
of Manu, as regards the restrictions not found » but later 
imposed, that such prohibitions not having been mentioned by 
Manu were only recommendatory. If that were not so, all the 
Lor restrictions, which are of legal obligation, will be construed 
to be monitory only by the silence of Manu. Hence the true_ 
iew seems to be that Manu's silence is quite natural, as all 
these restrictions are latter-day developments, and Manu could 
mot predict what developments the law of adoption would take 
in future. On the other jt may with great reason be urged, 
that the silence of Manu is accountable by the fact that the 
subject of adoption being rare and insignificant, the adop- 
tion of an only son was, a fact never in the contemplation of 
Manu as likely to take place, and for that reason he might not 
have thought if necessary to mention any such prohibition at 
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all. Before finishing this branch of the subject it is necessary 
to refer to an argument of Mr. Justice Knox at p. 121, LLR., 
14 AIL, wherein adverting to two verses 137 and 138 of the 9th 
Adhyaya, which speak of the son's i 
mortali: the father and delivering him from hell 
some commentators 
qualification that а son must not be an only son, Knox, J., 
remarks that it will ever be a mystery to him why Manu should 
have loft itas an inference. But the mystery would have been 
cleared up, and it would have been as broad daylight, if only t 
view above referred to of theinsigniticance of adoption itself in ear- 
ly ages, and of the gradual development were borne in mind ; and 
this rarity of adoption, together with the necessity of a son, both 
temporal and spiritual, would strongly have pointed to the con- 
m that Manu co g of a won itself to be 
y rare, and much less di ink that an only son 
be given away, and hi t it as an inference 
from cognate restrictions, rather ot prohibition in 
express terms which seems to have become necessary by the 
е of Vasishta, when adoption was more developed than in 
the time of Manu, Next we come to the text of the Mitakshra, 
which however is not, as those that have gone before, are, a 
Smruti, but only а commentary by a learned Mf the Smruti 
of Yajnavalkya. But it hax always been considered a» one of” 
reme authority over all Hindus except those governed by 
Dayabhaga school, as correctly interpreting the law con- 
tained in the Smrutis. 
































































Verses 9 to 11, Chapter I of Mitakshara run thus := 


-< min süfum Uu ат dfe sfera з nai ar 
ufu wa} fee н аш WU т: | чих яч: итяичат ur 


suramaafon rannfe) agi wrfaewap pur afani — 


Ва: и’ кб р чпччачеатеятабе я Ba) «тазі ufa | 
au uw: ast я чя ая ot зом ufezzwtu ner sfa 
забечансата | 
au чач цч camen ufu ий ч Sa) аа a- 
arta wah мяч aaa: кч sepa цч атча? Aero 


п by his mother with her husband's consent. 
is absent or after her husband's decease, or 









35 


who is given by his father or both, being of the sam? class with 
the person to whom he is given, becomes his given won. Бо 
Manu declares" Ву distress it is intimated that the son 


is 
ought АР" to be given unless there be distress. This prohibition 





regards the giver. Similarly an only son... not to be gi 
ough 
for there is the Smruti of Vasishta to the effect that ** But 
he should not take or accept an only son ** Similarly 
even though there are many sons, the eldest should not be 
given, for a man beco by the birth of th 
i the duties of a son. 
bt. now that the tramdation “of Mr, 
Colebrooke of the prohibition regarding an only «on into * muat 
not” i» unwarranted by the language of the original text, al- 
though it might perhaps be defended on tho ground put forward. 
by С. J. Sargent in 14 Bom., 249, that Colebrooke understood 
the passage ax implying an absolute prohi 
not say with Sargent, C. J., that Westropp, 
of the original text, and even supposing he di 
Pointed out by the Privy Council following С 
Supreme authority instead of discussing the text 
Shara, wh án h 






























on; yet we cans 
'. J., knew the atate 
it would be as 
brooke as of 
the Mitak- 

















these three prohibitios 
pressed by Vijnaneswara, are couched in almost. the samo terms 












and are connected with cach other by the word war, meaning 
* simi But although there is this common feature, it is 
subo t much stronger reasons than these should be 





shown for construing all these texts as of the same legal efficacy, 
In the first place it is to be noted that an express prohibition, 
Whatever may be the nature of it, is incitloated oily ae regards 
the second of these, viz., that about the adoption of an only son, 
while the other two, ad jon except a case of distress, and 
adoption of an eldest son, are only the inferences of the author 
from certain statements of Smruti writers, and it can therefore 
be asserted that while the prohibition of the adoption except in 
case of distress, and of the eldest son, are matters upon which 
the author has expressed a clear opinion. and especially when 
the Smruti writers do not expressly, or by neccesary inkéreace, 
say so, the two prohibitions seem to rest entirely on the author- 
ity of the commentator himself, and be is mainly responsible 
for the view, while in the case of the second, that of an only son, 
tho author does do no more than quote the text of Vasishta and 
ive its purport In. his own words, which are an exact paraphrase 
‘of those of Vasishta. Б 
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This difference of treatment is very material, as although. 
the three prohibitions are similarly expressed, still in view of 





naneswara quoting the text of Vasishta, and givin 
phrase, it is to be understood that as regards this prohi! 
atany rate he refers us back, to use the language of Edge, 
to the original Smruti text itself, whose meaning determines the 
binding nature of the prohibition. Of course it cannot be denied 
that Vijaneswara himself by saying that (he) should not be 
given except in distress, similarly an only son should not be 
given, similarly the eldest should not be given, seems to imply 
that in his view all the three should not be given, and in this 
respect the three prohibitions are similar. But my submission 
on this matter is that though they are so expressed, still these 
ly in the dark, whether the 
considerations, and is 
any of them are legal and 
and although we cannot decide as to the 
firing except in distress, and the giving of the eldest son, at 
t as regards that of an only son we are referred to the text 
of Vasishta, whose view is to guide us in arriving at a conclusion. 
Again the nature of the other two prohibitions seems to indicate 
that they are not ex nature ret obligatory. Ву saying distress, 
It ton Guortion what sort of distress is meant and what is the 
quality or magnitude of it, and in view of the vagueness of the 
prohibition it seems to be incapable of enforcement, This view 
gains strength from the fact that in none of the subsequent texts 
is this insisted upon as a condition precedent for the validit; 
the adoption, and it seems natural to imagine that it ix only 
recommendatory precept based on purely obvious and worldly 
reasons. Now the adoption of the eldest son stands on a differ- 































simply admonitory, or whet! 
binding obligation 

















ent basis altogether, and ix entirely free from the vice of indefi- 


hiteness above pointed. But in this case, if we for a moment 
Consider the reason assigned to the prohibition, we can easily 
nee thatit comes to this, namely, that no doubt all the sons are 
able to save their ancestor from bell, and to do. the needful 
religious ceremonies, thus perpetuate the lineage of their 
natora; but in view of the eldest amongst these being the 
chief and most important of all in doing the duties of a son to 


not be given away. Hence supposing 
the eldest «on is given ted 
second 


ly comes within 

by a man having sons should 

the gift of a son be made with every effort," which i» wide 
to include the eldest son also; and although the chief son 

ing the duties to ancestors disap] from the scene, all 
сај of doing duties. Tt shoul 

‘be noted that the text regarding the merits of an eldest «on. 
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does not say that there is any difference in the religious merit 
between the case of an eldest and of other sons, but that the 
eldest son is the chief pemon in doing the duties of a son, re 
ferring to the well-known and universal practice of the eldest son 
Performing the usual ceremonies, while the other sons stand by 
im. Т thers 
separate themselves, not only does the eldest perform all the 
ceremonies, both annual and periodical, but all the other sons 
severally perform the same. Hence from these facts it seems 
clear that t nowhere in the whole field of Smruti law an 
express prohibition referring to an eldest son, and that although 
such a son may be given away, there is not the least reason for 
the obsequies of the father failing, or for the accrual of any 
religious or temporal loss. From this it is clear that prohibitions 
1 апа 3 are from their very nature recommendatory only, and 
no such reason applying to the case of an only son, it cannot be 
attributed to Vijnaneswara that all these are to be considered 
as of equal force and binding nature. 
Неге it seem» necessary to refer to the translation of Vijnane- 
swara's commentary by Colebrooke, who is justly famous as one 
f the greatest Sanskrit. scholars, and of whom Mr. Maj 
ho was not only the gi Sanskrit scholar, but. th. 
Sanskrit lawyer whom England has ever produced,’ Colebrooke, 
while translating the text about the prohibition as regards sift 
‘except in distress, инея “should not, while in the ense of that of 
ап only son ho uses * must not,’ and of that of an eldest «on he 
uses * should not’ again. No doubt the judgmer Mitter, J., 
and expecially of Westropp, С. J., proceeded upon a considera- 
tion that the worda * must not,” as opposed to “should not” in the 
other two cases, were to be «o found distinctly in the original 
work itself. But on a comparison of the original text itself with 
the translation, it being found that the words are the same #@ҹ: 
the conclusion was at once drawn that Colebrooke was in error. 
I do not think that anybody would contend that Colebrooke 
was ignorant of the distinction between * must not and * should 
not,” nor could it be «aid that for the sake of elegance he trans- 
lated the same phrase in different ways, as in every translation 
which aims at being literal and correct, elegance is to be saori- 
foed for the sake of other considerations, nor could it be said 
that it was а mere slip, for if so there is no reason why the ^ must 
not ' should go with the case of an only son while that of distress | 
and eldest son are referred to as * should not"; nor can it be 
Said that Colebrooke was ignorant that ww: was the phrase 
used in almost all these three cases, for there appears to be no 
other reading of the text. Hence we cannot but infor that the 
Variation was advisedly introduced by Colebrooke to charac- 
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terize the distinction between the three precepts, the prohibitions 
regarding an only son contained in Vijnaneswara being construed 
by him to be of a binding nature legally, while the other two are 
not. No doubt it is unfortunate that Colebrooke should. have 
incorporated such a view in the original translation itself, but 
the conclusion cannot be resisted that Colebrooke construed 
the text in the manner indicated above. We will refer hereaftor 
to his independent and express opinion on the matter, but it 
is sufficient here to say that it is 
view. Nar is considered 
ut the ntury A.D., and 
^ as Vijnaneswara Yogi, will be n 
i invalid gifts. We 
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the Dattaka Mimamsa of Nanda I 
f the Mitakshara school, who 
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e weight to be given wher 














all parts of India, while t 
flit. with c er local treatises varies slightly in th 
‘ous schools. M.LA. 437 (Катпай case) Rungama v. 
Atchama, 4 M.LA. 97, 9 All, 322. West and Biihler, p. 86 
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His text runs thus 
- кая Agw gated хта ee бич: яца wu 
weer were oy uar wie ція quas ww ча wwr 
"uf cms ач ачан om ин ач eut ofa- 
amare: fa afecmear | aw a че ба ferire 
muma garag ces ч кобна far 
wg: amunfenfa | Зя ufauwfauwtifu 9а fenurw | 
aa ча afz: ata wb четт wfeetare | ач Paare 
“a fe damma Gaal | Sorat frente «09 тата бабе б 
чата fwa: | wow reafan AN rtf анч чета | 
ay weary Ü"uaxnfa ч antat абдчнчцтня | fand 
Za ct ч afem я aà fapio чч diaa | Wu ert 
чатта” ef sWmwrwfawd | T Ы 
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marai arate, aut ч ates: 
fu: geen! ow add erat afa | 
"urauafü fe ware заятия fw d 
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fawuma afenar а 


‘This passage from Nanda Pandita is clear on the question 
and says that such a gift is absolutely prohibited. Не depends 
upon Saun&ka, Vasishta and Narada. We have discussed the 
views of Saunaka and Vasishta, and they are against the valid- 
We will find that Narada's text is of the same effeot. 
that such а gift 
of argument he has 
for of property, there 
r there i 






















she 
valid transfer, andethere he says the text of 5 
this, that the gift as well as the acceptance is prohibited, and 
hence по property will pass., A further and stronger rason, he 
gives from the fact that Narada and another Smruti writer 
Totally deny the existence of any proprietary right of the father 


























in his only коп, «o as to enable the father to give away his only 
son. Hence hi» conclusion ix that no auch gift can be made. 
He also construes Vasishta’s text to mean that both gift and 





acceptance are allowed, and the same result follows, Mr. 
Justice Knox, in criticising this passage, refers to the first part 
Of Eaunnka’a text, and is compelled to admit that it iy very 
‘apparently carried y by the argument 
d we have already pointed out in defective 
an one. It has also been suggested that th 
i» internal evidence in the Dattaka amsa itself to show 
that Nanda Pandita himself did not consider the adoption to be 
absolutely void, and the non-user of the particle №, and а cer- 
tain obseurity and want of crispness in the line of reasoning 
Also referred to: but it is clear that such general remarks will 
be of no weight whatever when considered along with the line of 
ment above adverted to as being conta: the passage 
Of Nanda Pandita. The only contention that therefore remains 
to be noticed, is that while in Section III, in the case of ado) 
tion of a boy different in caste, the answer of Nanda Pandita is 
that such an adoption is not invalid, but that such а son 
entitled to food and raiment, and Section V refers to a case 
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We have shown above the reasoning on which the view of D-M. 
is based, and we have shown the result he had arrived at, and 
if it still be asked why he does not expressly say so, all that can 
be said is he has shown that result by clear and unequivocal 
texts, and otherwise the necessity for quoting those texts will 
be absolutely nothing. Again Mr. Golap Chunder Sirkar says 
that 77 if the adoption of an only son were not valid in law, but 
ab initio void, there could be no real gift and acceptance, and 
no ain could be incurred by the so-called giver and acceptor 
who were parties only to the mechanical act of giving and taking. 
When you say that à man commits sin by the gift or acceptance 
of a thing, you use these words in the ordinary sense of extin- 
guishing or creating a right to the thing; and if such right is 
not effected in any way there is neither gift nor acceptance, how 
then can sin be committed by the persons concerned in the sham 

* from Nanda Pandita's argument you 
draw the conclusion that the adoption of an only 
son must be valid in law." ‘This argument is entirely based 


























extinction of 
giver a» well as th 


ching to the 
Hence by prohibiting such a gift 
altogether such ated from accruing, and hence the 
ift and acceptance jbited. This ix clear and requires 
no explanation, but Mr. Sirkar Sastri's ingenuity leads him to 
argue that thore van be only sin if there ін real gift and accep 
Vance, and such a gift is valid, although xin attaches to it. 
"The unsustainability of the argument is apparent on the face 
of it, In this connection. it ix also necessary to refer to a cer 
tain passage in the D.M. referred to in an earlier part of this 
that the rule of Vasishta does not apply to the case of 

ofa brother's only son, as the offence of extinction of 

































саде does * appear, and we have given our conclu 
sions thereon before, and they fully go to support the theory of 
Nanda Pandita of the invalidity of such an adoption. 

We next come to the Dattaka Chandrika, whose authority 
оп matters of adoption ix only second to that of the Mimamsa, 
although a doubt has been thrown on the authorship of the 
Chandrika. It premises that a brother's son must be preferred 
to others, and answers the objection when such brother's son is 
his only son by saying that such an adoption constituting the 
Dwyamushyayana form, 
ta and is therefore valid. The remarks made above on a similar. 
view of Mimamsa apply here, and prove that the author of the 
Chandrika too 
eod not have tried to distinguish the ease from that contained 














- regards the interpretation of Vasinhta’ 


. When made i» valid, although there may 


ar 


in Vasishta's rule. The next treatise, the Dattaka Niraya, is 
the first that clearly upholds the validity of such an adoption 
although sinful from a religious point of view, and thus strikes 
the first note of discord in an unbroken and hitherto uniform 
current of opinion. It says, ** Next the law relating to the gift 
and acceptance of а son is considered. On thin Vasishta says, 
‘In this text, the prohibition of the gift of an only son is 
mentioned for the purpose of showing that sin i» incurred by 
so doing, and not for the purpose of showing that the gift im 
invalid." Similarly also the gift of the first-born son is also pro- 
hibited, for Manu says." 
This work has never up till now been treated of os an 
authority, and it inet. possible to say what amount of authority 
ix due to his statement, for in coming to the above conclusion ax 
text, he nowhere adduces 

any argument which either by Им accord with natural lo 
consistency with jurisprudence, should convince us; and there 
is nothing whatever to compel un to accept the ipse diait of the 
author. No doubt it is in favour of validating the adoption, but 
no weight ean be attached to it, ax he adduces no arguments to 
support his conclusion, and as he i» not an accepted authority 
We next come to Jagannatha’s digest, compiled by Jagannadla 
Tarka Panchanana at the instance of Colebrooke about the end 
of the eighteenth century. He clearly says th 
















































such gift and acceptance, Now ая regards 
Jagannatha conflicting views are held. Mr. Mayne says, 
brooke himself early hinted a disapproval of Jazannatha’s labours 
as abounding with frivolous disqui ion», and as diseussing 
together the discordant opinions maintained by the lawyers 
the several schools, without distinguishing which of them is the 
received doctrine of each school, or whether any of them actually: 
"' On the other band Mr. Justice Mitter 
* I ven- 
g writers 
Krama- 











living or dead, not even excluding Mr. Colebrooke himself, 
own opinion, whenever it can be ascertained, may generally be 


is considered by Mr. Justice 


t generally the views 
should come to such a 


must be admitted, 
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to a large extent depends upon religious benefits, especially 
when the course of decisions, as will be presently 
shown, was consistent with the orthodox view of the 
matter. The Sarasvati Vilas, the Smruti Chandrika, the Vira- 
mitrodaya and other works simply quote Vaxishta's prohibition 
without expressing any independent opinion, and therefore they 
are not discussed here. J, wide ilas 368.360. 
Viramitrodaya ii, &. Mr. Sirkar i ith this says 

. he argues, if such an 
invalid in law, the decision must be 
ased upon the prin that à man is legally bound to have a 
son, hence such a gift permitted by law, and that consis- 
tently with this you must go the length of compelling each 
sonless person to provide himself with sons, and thig rewult is 
obviously absurd. Now this argument would be valid if the: 
original invalidity of the adoption is based upon the principle that 
every person is legally bound to have a son. But that is not 
the principle o adoption ін based, 
The f a incapacity or want of 

















ien he pronoun 



































power son, on whom not only he, but 
also his a » for the performance of the periodi- 

and annual ceremonies, and for the perpetuation of their 
lineage, and celebrity of their name. Hence the want of abso- 





lute power of disposal being the basis of the invalidity of such 
an adoption, the rest of Sirkar's reasoning built on the assump- 
tion of the application of this iple. and this principle alone, 
falls to the ground. There are other arguments of Mr. Sarkar 
which seem to be very trivial and not deserving of much weight, 
such as giving away is best for a poor man with an only son 

that religious ceremonies are not performed through poverty, 
or through want of religious enthusiasm, and the only answer 
that should be given to these, is that law i» made in the view 

haves 

















tency with t 
lay should be promulgated on the assumption that people genere 
w 





ving away hi» only son, rather than allowing him to starve, 
UM M imagined by the Pandit is rather extraordinary, and 1 


in the mind of the Pandit. I rather thought that it is, if any, 
a craving for greater wealth that tempts parents to part 
their sons, and even then. from my and from 
men si dq away adop- 
(En aot a6 Shien resorted to PESI о pl ISOPOR 
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Aggrandizement, although they form some of the motives which 
make people give away their sons, 

We had occasion to refer to the Smruti Chandrika and 
Viramitrodaya and other works as quoting Vasishta’s prohibi- 
tion, and we deferred the consideration of texts on invalid gifts 
till now. Mr. J. C. Ghose has brought to light the inestimable 
fact that whenever a son was declared ww. it referred to an 
only son in the view of the commentators, and tha was 
included in ww. and was not only meant to signify gifts which 

against religious notions, but 














* There is no room 
Now Smruti Chan- 


frau: pec ч здага afa | 
чатааабч fe saaha fwar | 
"wur гчгаТачааятытнай чи 1 


It is to be noted that Nanda Pandita, too. when he quotes thin 
verse, says this prohibition of the gift of a son relates to an only 
d it i» not the single opinion of Nanda Pandita as was 
n the 14 АП. case, but the Smruti 
Viramitrodaya, distinctly say that 
such a prohibition refers to an only son. Apastambha, who ix 
undoubtedly а very ancient Smruti writer, prohibits the gift of a 
mon and a wife in similar terms, and it is to be inferred that that 
rohibition refers also to the case of an only son. * Nanda Pandita, 
It should be noticed, quotes another Smruti, whose name he does 
Tot mention, that the father has only power over his sons and 
Wives, in ordering them, and that he has no such powerover the 
son in the matter of gift or sale of him. This text distinctly 
denies the capacity 6f the father, as well as his absolute owner- 
ship, to ‘of a son in any manner he likes, and it follows 
that in the face of a distinct prohibition the gift of an only son 
ія absolutely invalid. He also quotes the Yogeswara as saving, 
except the son and the wife, anything may be given ( 
thereby meaning в son is Adeya, which ix also interpreted by 
осор асои о пева аа сие. Ая shown we the 
.Smruti Chandrika distinctly says that in Nanda, Adeya is also 
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included in Adatta, and further proceeds to lay down a rule 
which applies to the other Smruti texts quoted above, 





зоба nimf afan we am ч army- 
пей | чаи ч aa ч crm Гаыпытата vanga: | 


which oan be paraphrased into—"* the thing given, should be 
taken back, because both in the case of Adatta and А; 
Jegal effect of gift does not take place, there being no accrual of 
another man's ownership." ‘The Viramitrodaya nearly repeats 
the same thing over, and it seem» conclusively to follow that even 
though a thing is said to be Adeya, it cannot legally and validi; 
be made the subject of a gift, and an only son being Adeya, as ia 
seen from the language of the Smruti writers noticed above, must 
e ruling, and must hence be incapable of 



























ts out that the 
n the case of an 
ta to be performed. 
}omplates the non- 
he ‘case of the adoption of an only son. 
a Mithila authority, is also quoted as 
saying that, the gift of a wife and son without their consent. 
are void, and as further laying down that an only son cann 
given even when he consents. Hence from these wut 
‘on invalid gifts the conclusion is irresistible that. the gift of an 
only son is an invalid gift, even from a legal point of view, apart 
from the irreligiosity of the act, and the sin attaching to both 
the giver and the taker. The above passages, I think, suffi- 
ciently refute the argument of those who contend that no- 
where has it been said that such a gift is invalid, and that conse- 
quently the gift is legally valid although it may be immoral. The 
above passages show clearly that no property passes in such cases, 
there ін no accrual of the ownership of another person, and that 
there is по Vyavahara Siddhi in the case of such gifts. No 
doubt these statements are made generally as Adeya, 
but it cannot be denied that а son and a wife, son being con- 
serued to mean an only soa, perhaps, by ita ves in the si 1 
and by the authority of Vasishta, are Adeya, and a fortiori from 
the express prohibition in Vasishta as an only son, he is 
also an Adeya, and consequently incapable of being legally and. 
iunii d Agr away. 
fore finally leaving this part of the subject, it seems to 
me that it is necessary to state that I felt not а little diffidence 
and fear when I found that my views were entirely different from 





Mayuktia aln 
Adeya, and says the 
It is undoubted, therefore, that he too c 
siddhi of Vyavahara in 
The Vivada Chintamani 
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those of Mandlik and Sirkar, who had great reputation as Sanskrit 
scholars, and whose views found acceptance at the hands even of 
their Lordships of the Privy Council. I was a little emboldened 
when I studied Mr. Ghose's paragraphs on the subject throwing 
light, on the matter finally very much by a certain criticism 
work of de by th 
ywer, K. "T. Telang, 
always be greatly deplored by every one interested in the study 
of Sanskrit and of law, and published in the 11th volume of the 
Indian Antiquary, a journal of Oriental Research published at 
Bombay under the editorship of Dr. J. Burgess. It begins at 
age G1 under the head of book notice, after discussing the defects 
that Mr. Telang finds in the translation of the Mayukha, which 
include misinterpretat which are not a few, he says, ** Tho 
defects I have shown, and they are only a few out of those I have 
observed, will, I think, bear out the assertion that this translatfon 
falls very far short indeed of just expectations. They seem to 
fall into four clases. We have words inserted in the transla- 
tion which are not always in the original, and which are not 
always necessary for understanding it, and which, too, are not 
always denoted ая translator's additions. We have words in the 
original which are not represented at all in the translation. 
We have renderings which involve quite unnecessary deviations 
from. the original. And lastly, we have renderings which are 
boxed оп positive misconceptions of the text.” 

Mr. Telang next роса on to criticise the views of Mandlik 
ns expressed in his Introduction and the Appendices. He says: 
** The propositions on the law of adoption, and marriage, and 
the Sapinda relationship, so laboriously discussed in these ap- 
endices, are, now too well ‘established to be upset. "The last 

as been settled by a decision of the Privy Council, that about 
the adoption of an only son has been settled by a decision of n. 
Full Bench of the High Court of Bombay ; and the principle of 
decision regarding marriage customs has been laid down prob- 
ably by too many Judges of the High Court to be now upset 
by any Bench whatever. The point touching the Sapinda re- 
lationship, and the adoption of an only son, are both difficult ones. 
T cannot say, however, that Mr. Mandlik's discussion of th 
grounds on which the position he assails are based is satisfactory." 
inh, before closing this quotation, to refer to two very im- 
at points on which Mr. Telang criticises Mandlik. Тһе 

t is as ‘the view of Purva Mimamsa about the gift of 
ion in the Visvajit sacrifice. Mr. Mandlik makes Jaimini say 
such a gift should be made. Мг. Telang's conclusion on the 
int is that the view of the Purva Mimamsa is that the father 
as nò property in his child, and that Nilkanta thinks so too, and 
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that a man cannot give his sons in a Visvajit sacrifice, because 
he has no property over them. This error is very material for 
our purpose, as it led him to construe Vasishta's text as giving 
the parent absolute property over his children, which, as shown 
above, is not the case. 

Lower down he notices two or three mistakes in translating 
the portion about the subject of adoption. ‘These amply 
show that the statements of Mandlik are not so absolutely correct 
or authoritative as to be above being subjected to critical ex- 
ination. 

Wo do not separately examine the views of English lawyers 
here, ая their opinions are quoted in all the cases and depended 
on as authoritative for the positions taken. Hence we will 

































at once enter into an examination of the case law bearing on ths: 
subject. The earliest case that arose in Madras was that of 
Vitaperumal Pillai v. Narayana Pillai, which seems to have come 


before Sir Thomas Strange as Recorder of Madras in 1901. But 


the objection does not seem t 












Пи an aes 
** The opinion of the present РаваИя of Bengal is 
who has only one son should not give him away 
he give away an elder son : the adoption of an only son ix indeed. 
valid, but both giver and receiver are blameable,” "This appears 
to have been settled in the instance of the Raja of Tanjore. In 
that Important cae the person adopted waa the only аба of hia 
^ ; and it is a mistake if any one imagines that the dovin- 
ion from the rule on the occasion was supported upon any = 
round of Mahratte custom or policy. The objection appears 
have undergone deep consideration, conducted in part h 
the fortunato medium of Bir W7 Jones, and certainly in YS 











vince the anxiety of Government to be rightiy advised: 
are that the ts of Bengal and Bonares in general zd 
inion that in all countries the affiliation of an son ie 


хаа although the parenta who give and the ad 
не win, by deviating the ordinances of dog iar ‘which 
declare the giving or taking of an only son to be improper.” 
im, 





Ramavana and the other ifs who sign with 
state that an only son could not be given in adoption to the 
Bat it api they rather mean that the act could not bo, > 
dons constantly with the Shasters, than that the adoption was’ — 









ine for pressly state that * several 
end followed tha Mista tre noe en te the eee 
Rebate jerked pen nora " This exposition was considered 
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at the time as reconciling their opinion with that of Kasheenath 
and the other Benares Pandits, who stated * that the adoption 
of an only son is one of those acts which is tolerated by usage 
although it incurs guilt according to the Shasters.'" In the first 
place the above statement of the law was not necessary for t 
decision of the case, and must bo taken to be merely an obi 
dictum. In the second place, the dec 
view of Jagannath, which certainly is not an authority in Madras, 
and Jagannath's view of Vasishta’s text is accepted as correct; 
In the next place, the opinion of the then Pandits of Bengal, 
together with the conclus hie Government, as the Raja of 
"Tanjore'« adoption seems to have influenced him. Ая against 
that opinion of the Bengal Pandits, it will be shown that there 
were subsequent opinions whioh deciared such adoptions invalid, 
and the Raja of Tanjore's case is not a judicial decision, but onl; 

a ari te opinion taken, and as such has not the strength of 

ju decision. Moreover, the opinion of the Pandits therein 
given seems to go upon the existence of such a usage, at the same 
time saying that such an adop is not valid according to ti 
texts, It is not known whether there was any long and є 
usage proved before the Pandits, but even 
conclusion will not be based upon а view of the law, but upon 
express and clear usage to the contrary. Hence it seems to me 
that the authorities on which Sir Thomas Strange bases his deci- 
sion: not authorities which support him. Coming 
onse in 1817 between Arunachelam and Lyasamy, where the 
question was whether a person was bound to adopt even the 
only son of an elder brother, the Pandits seem to have stated 
that such a gift or acceptance is not lawful, and that thore- 
fore a man is not bound to adopt such a boy. ' Hut they stated, 
** If such an adoption in fact took place, although the giver and 
receiver committed sin, the adoption is valid.” It seems to be 
extremely strange how such a gift can be validly made if it is 
unlawful to give or receive him. Moreover they overlooked 
the distinction that such a rule does not apply to the case of a 
brother's son. Next we have the case of imal Naicker and. 
Pottee Ammal, decided in 1851, in which the Pandits in giving an 
opinion upon the adoption of the eldest son of a brother, refer 
to their own opinion given in 1848, declaring the adoption of ar 
eldest son invalid, but distinguish the present as the case of a 
brother's son, and the Court expressly bases the validity of the 
adoption upon this ground. From this we are entitled to infer 
that they t the adoption would be otherwise invalid. In 
1854 the case of Chocummal and Surathy arose, the case 


‘of th of an eldest son, which the ts again 
Sabine potiore but (he decision was upset on 
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other grounds of acquicsence and lapse of time. After the Madras 
High Court was constituted in 1862, the case came on for direct 
decision before Scotland C.J. and Frere J., in which the judgment 
was delivered by the Chief Justice, and concurred in by Frei 
The Chief Justice refused to take the opinion of the Pandits and 
held by decided cases to viz., Veeraperummal case, Tanjore case, 
and Arunachalam Pillai’s case, with two Calcutta decisions, 
Nundram v. Kashee Pandy and Sremutty Joymonee Dosee v. 
Sibsoondaree, and depending upon the opinion of Sir Thomas 
Strange that ** with regard to both these prohibitions respecting 
an only and an eldest son, where they most. apply, the: 
are directory only ; and an adoption of either, blameable 
in the giver, would, nevertheless, to every legal purpose, be 
good; according to the maxim Factum Valet beld such an 
adoption to be valid. He considered the contrary opinion of 
Mr. Justice Strange and disposes it of by saying that it cannot 
aid that the adoption fails in its essential use. Mr. Branson, 
pellant, scems to have relied only ш 
from Strange's Manual in which he comes to the o 












































void. 
yana ever seem to have been brought to the 
пог apparently the texts of Vijnaneswara, Nanda Pandita and 
others, nor the discussions on gifts in Smruti Chandrika. It 
seems to me that the conclusion seems to be based on insufficient 
material, and on decided cases which themselves did not decide 
expressly and on proper authorities about the validity or other- 
wise of such an adoption. In-fact, the case of Nanda Ram v. 
Kashee Pandee clearly and e ly decides the other way. 
holding such an adoption in: Jd. We Whitely Stokes, who 
Appears to have been the reporter, adda а note to the case which 
says, '' The Hindu Law, ая laid down in the case now , 
Varies remarkably from the Roman rule that the last of bis gens 
could not enter à new family, lest the sacra of the gens should 
be lost. "This i» a very remarkable point, and I think, if the 
theory propounded be correct, that ancestor worship was known. 
to that original Aryan stock of which the Romans and Greeks 
f the West and the Aryan Indians in the East are but divergent 
aches, and that it was commonly practised by them before 
such di i the theory of the necessity of a son for the 
‘of religious offerings ix also a very ancien? one, and 

t seems but natural to suppose that the would not. 
throw only the religious sanction about it, but would also 
try to supportit by hemming it around with Tegal prohibitions. 
‘The next case is V. Singamma е. Vinjamuri Venkatacharlu, 

dn which the question does not appear to have been an issue, but 
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Bittleston and Ellis JJ. pronounced an obiter dictum that such 
an adoption is valid on the authority of the 1 Mad. H.C.R. case. 
We now come to the case of Narayanaswami v. Kuppaswami, 
11 Mad. 43, where the question was directly in issue. But tl 
learned Vakil for the appellants, Мг. (now Sir) V. Bhashyai 
Iyengar, does not appear to have pressed the objection, and their 
Lordships came to the conclusion that they were concluded. 
authority. The question did not-receive any discussion what- 
ever, and it is left to infor what weight is to be attached to it. 
Tho next case from Madras is which settled the question 
finally on account of the appellate judgment of the Privy Council, 
and the High Court judgment in the case is reported in 18 Mad., 
under title lingaswami v. Ramalakshmanappa. The 
question arose directly, and was in fact the percer question. 
to be determined in the case. The question seems to have 
been argued at some length, but Muthuswami Lyer J. again 
thought that the question was not res integra, and there- 
fore he was concluded by aithority, and therefore refused 
to examine the question azain. He says, “There are 
several Smrutis which forbid such an adoption. They 
are cited in the leading case on the subject, С 
v. Kumara Gaunden, | M.H.C.R. 54° We 
noticed what the vario 
the Gounden case. We have seen the counsel for the appellant. 
relied only upon the passage from Mr. Justice Strange’s book, 
and the learned Chief Justice expressly says so at the commence- 
ment of hi» judgment. Hence I fail to see what the Smrutis 
were that were consulted and examined. Justice Shepherd, who 
also took part in the case, refused to treat the question as an open 
one. Hence this does not add to the weight of the original deci- 
sion. In the course of the argument it seems to have been 
brought to their Lordships’ notice that Turner C.J. and Muttu- 
swami Iyer J., in Ammi Devi v. Vikrama Devu, hinted some doubts 
LR the авт rs hid асин EL Te ce nec 
not allowed to prevail by the Judges in the 18 Mad. case in op- 
ition to express decisions to the contrary. Turner C.J. and 
Канона Iyer J. are reported to have said, **At the hearing we 
were inclined to refer the question to a full Bench.'' But they 
feared it would be useless as the question was decided in favour. 
of validity, and as a decision of the High Court of Bengal to the 
same effect was approved by the Privy Council. But 
succinctly gave their opinion that there is incapacity in the 
father to give, and therefore such a gift may not be valid. The 
conclusion to which the subordinate Judge came is very import- 
апі and must be noticed. Не was of opinion that the adoption 
‘of an only son was invalid among the regenerate classes, to one of 
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which the parties, being Kshatriyas, belonged. Here it should 
be noticed that all the above reported cases, with two more re- 
cent ones, which Ishall presently mention, were cases between par- 
ties who were Sudras, as a reference to the reports would show 
from the names given therein, and it is only in the 4 M.H.C.R. 
ease that the parties were Brahmins, but there the adoption 
does not seem to have been that of an only son, the q ly 
being“ referred to incidentally. ‘The next case i» that of the 
Kalahasti Zamindar who adopted an only son, the Zamindar 
being а Sudra, and the most recent case Pardhasaradbi Apparao 
v. Rangayyapparao, where anco Papam the last. holder, 
adopted an only son, but he being dead the question-is dropped; 
It is а singular and remarkable fact that in all these reported 
‘cases, ranging from 1801 down to the present year, there wax not 
le case of adoptio Brahm 
classes, exce] 

, Where the authority to adopt and the adoption was all a 
fiction, Now such a state of things cannot be a more matter of 
‘chance, but there is a deep underlying reason for thix in the faot 
that in Southern India, at any rate, as pointed out by Mr. Mayno, 
custom is much stronger than any written text of law, and people 
follow their own customs in preference to legal precepts of which 
they are entirely ignorant, As the statistics of the Presidenoy 
show, the Brahmins and the other regenerate classes are only 
about 10% of the total population, while the remainder is a con- 

lomermtion of aboriginal, races and Dravidian settlers, who 
follow customs of their own, peculiar to particular localities and 
unknown in other parts of the Presidency. Adoption, as des- 
oribed in the Hindu Smruti, being a secular act completely mixed 
Up with religious notions, М not of the same nature in the case of 

these Sudras. They have no religious ceremoni 
the adopted son does not offer either the a 
‘offerings, they are what Sanakritiats call Kirmabahyas. In this 
things it is but natural that they should follow their own 
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We have to a large extent referred to the views in the Privy 
Council in discussing the Smruti texts themselves, and it is 
deemed unnecessary torepeat any here, although we shall notice 
any points remaining untouched before the close of this essay. 
In Bengal the current of decisions has almost continuously been 
the other way. In the case of Shumsere Mul v. Dilraj Konwur, 
2 S.D. 189, the question was referred to the Pandits, although it 
was not tho chief question in the case, and their reply was that 
in the Dattaka form it is illegal, although it will be valid if it is 
in the Dwyamushyayam form. In Nundram v. Kashee Bandee, 
3 S.D.A. 232, decided in 1823, the same question had arisen and 
the adoption was declared to be illegal, this decision being con- 
firmed on review. The opinion of the Pandits, too, was in the 
“gamo direction ; although f three Judges that formed the 
Bench thought such an adopt y be valid, the other two 
thought otherwise and the decision was according to tho majority. 
Tt should be noted that this is the ease upon whioh Scotland C.J. 
relies as an authority for the validity, while the decision is clearly 
the other way. Next arose the ease of Dabee Dial v. Hur 
Mor Sing, 4 S.D.A. year 1829, when again the name 
conclusion was come to, in which the Pandits said, ** The fact of 
his being aif only son was sufficient to invalidate the adoption, 
as auch а person was forbidden to be adopted ; and the violation. 
of the law was criminal act both on the part of the giver and on 
the part of the taker. But the only contrary decision in Bengal, 
neoms to have been given in Joymony Dossee v. Sib Soondari 
Fulton's Reports, 75, in the year 1873, by the Supreme Court ol 
Bengal, which however did not affect the case, ax they inferred. 
Agreement which brought the ease within the Dwyamushyana 
form. The question was finally determined in 1868 ín the cae of 
"Opendra Lal v. Ranee Bromo, 10 Weekly Reporter, 347. Dwara- 
kanath Mitter J. delivered the judgment of the Bench, holding 
the adoption to be invalid. After quoting the Dattaka Mimamsa 
and the Dattaka Chandrika he says, ** The passages vitind above 
are sufficient to show that the adoption is forbidden by Hindu. 
Law. It has been said that the prohibition contained in these 
passages amounts to nothing more than a mere religious injunction, 
and cannot invalidate the adoption after it has once taken place. 
We are of opinion that this contention is unsound, It is to be 
remembered that the institution of adoption, as it exists amon 
the Hindus, is essentially a religious institution. Jt originat 
chiefly, if not wholly, from motives of religion, and an act of 
adoption is to all intents and purposes a religious act, but one 
a nature that its religious and temporal aspects are wholly 
Опе of the essential requisites of a valid adoption 
gift should be made by а competent person: and 
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the Hindu Law distinctly says that the father of an only son 
has no such absolute dominion over that son as to make him 
the subject of a sale or gift. The perpetuation of the lincage 
is the chief object of adoption under the Hindu Law : and if the 
adoptive father incurs the offence of extinction of lineage by 
adopting a child who is the only son of his father, the object of 
the adoption necessarily * Before passing to the moro 
important case, i.e., that in 3 Cal. Series, Г have to notice the 
case of Mussamat Tikday v. Hurrelal, which is the case of ai 
adoption in the Kritrima form, and which is reported 
Weekly Reporter for 1864 at р, 133. In the case of Kritrima. 
adoption, the adopted son does not leave the nat 
hence the reason for the rule does not exist. We next come to 
Manick Chunder Dutt v. Bhugobuthy, 3 Cal, 453, where the 
judgment of the Bench (Garth €. J. and Markb after full 
argument, was delivered by Markby J. The judg 
vast rewarch and study, refers to most of th 

" 

ot 
commentators and Fi 
with the same result, It is also interesting to note that the 
Alternative contention in the case was based on the Tacts that the 
Parties were Sudras, and that thercjore the rule does mot apply, wh 
contention was however overruled. In this case the opinions of 
.Colebrooke, the two Macnaghtens, and Sutherland, are q 
which are all against the validity of such an adoption. 
first place we find that Sir Thomas Strange in his Hind 
Vol. T, р. 102, refers to Perumal Pill 





referred to a» having been based upon comparatively imperfect 
materials, and the decision has been canvassed with much vigour 
by Sir F. Macnaghten in his considerations. The opinion of Mr." 
Colebrooke i» quoted by Sie T- Strange to the following effect: 


If а brother's only son be adopted, he need not be taken away 
from the family of his natural father, but may continue to рег 
form the office of son to both. A valid adoption of an only 
son cannot otherwise be made, the absolute gift being forbidden. 
Sir F. Macnaghten's conclusions are stated as follows, ** The gift 
of an only son in adoption is absolutely prohibited; an only 
son cannpt be given or received in adoption... The gift of an 

son is considered to be an inexplable pincle, It is 

desl seid. that an only son mi be so given bet. 18 might DS 
same sense, that a wicked man may, 

wickedness if he be content to all hopes of salvation, and 
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in the Hindu Law is more peremptorily interdicted than the gift 
of am only son in adoption. Even the gift of an eldest son is 
prohibited as sinful. ‘The crime of giving away an eldest son is 
not so serious as that of giving an only son. In the one case, в 
du retains, in the other he casts away the means of salva- 
tion. Considering the precepts and injunctions, both positive 
and negative, upon this subject, we must be convinced that he 
es his only son in adoption is little less than an apostate 

е Hindu religion.” Sir W. H. Macnaghten gives in Vol, E 
at p. 07 as his opinion that if the adoption once takes place it 
cannot be annulled, the injunction being rather against gift 
than acceptance. But in Vol. П at p. 178 he says, referring to the 
Opinion of a Pandit in the ease of the gift of the survivor of two 
né: =" It will be observed the answer i» not directly in point. 
he question is, ia it legal to adopt a boy under the ciroumstances, 
and the reply states that it is illegal to give Away в son in such 
circumstances, but in fact the prohibitory tion applies 
1 to ng, ti f an only son 














































ternal torment 
predicament, and 
of others whom the law will interpose it 
‘This seems to annul his former opini 
suggested by Markby J. Mr. Sutherland's op 








uthority to protect." 
favour of val 
on is next 
















as follows, '' An only son cannot become ап absolutely adopted 
son, but lie may be affiliated as the son of two fathers. In this 
» does not apply." Hence we 


caso the reason of the prohibiti 
has 








xeon that almost all the English text writers are unani 
in denying the the validity of such an adoption. Even of these 
who haveexpressed a contrary opinion, Sir T. Strange admita his 
docixion in Veera Perumal Pillai’s case is based on imperfect 
materials, and it is said by some that the opinion of his son, 
Mr. Justice Strange, quoted supra, ія the later opinion of Sir T. 
Strange. We have seen that Sir W. H. Macnaghten’s opinion, 
too, changed in the same way. Hence all the English text 

ing the adoption. The state of aw. 
thorities in Bombay is not qui ‘The earliest. caso 
that arose was Huebat Row v. Govinda Rao, 2 Bom. 75, in the year 
1821 10 was a case where aman having two sons only gave 
them both in adoption, and the opinion of the Pandits was to 
the effect, that although the sin of extinction of lineage lay 
with the giver, it was not with the receiver, and they there 
fore pronounced the adoption valid. This was followed by 
two cases where the adoption of an only son was pronounced 
to be valid when performed, although it was very іш 3 
"The two are Nimbalkar w. Jayavantrav, 4 B.H.C.R. (А...) 
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103. ‘and Malsabai v. Vithoba, 7 B.H.C. App. 26. These two 
were direct authorities for the position. It should be noticed, 
however, that Steele, who isan authority in point of customary 
law in Western India, pronounces that no such adoption 
could be made, except to the boy's paternal uncle, or with the 
consent of both, in the Dwyamushyayana form. And 
Bhasker Trimbak v. Mahadev Ramaji, reported in 6 Bom. 
Н.С.В. (Original Civil) 4, the High Court of Bombay stated that 
it is а general rule of Hindu Law that an only son cannot be the 
subject of adoption, and referred to а Calcutta decision as 
Ramava, 12 В.Н.С.В. 


that the husband's p on could not be inferred 1 
Cane na thin, still the learned Chief Justice. after a very elaborate 
examination of the authorities, expressed very strongly against 
the validity of suchan adoption. It «hould, however, be noticed 
that on the interpretation of the text of Mitakabara he went 
wrong, ал was pointed above, and this it must be admitted, 
weakened to à very great extent the strength of his view: 
Tt was however merely an obiter dictum: as regards Factum 
Valet the learned Chief Ju 
must be limited to саков in which there is n 
to give or to accept, nor imperative interdiction of 
Tn onses in which the Shastra ix merely directory, and по 
tory, or only indicates particular persons as more eligible than 
tlic, the maxim may be usefully and properly applied if the 
moral precept on recommended preference be diaregarded.'* 
In the case of Raghubai v, Bhagirathi, 2 Bom. 379, the objection. 
was taken by the counsel for the appellants, but seems to have 
been given up. West J. ix reported to have said, ‘A great oon- 
clave of Sastri» at Poonn declared that, although it might be 
very wicked in the giver to give an only son, the adoption, if 
otherwise unobjectionable, was not invalid. Somasekhar v. 
Subadrama, 6 Bom. 523, was n case similar to the 12 Bombay 
High Court report case, and the Bench, too, was the same WestropP 
C.J. and Nanabai Haridas J. _ They of course simply followed the 

У jous case. Then сате the case of Kaibai v. Tatia, 7 Вот. 

which was prono 
tions applicable to the 


under Act X XVII 081860, in the 
rin ee 


х Lingayet, and it ік stated (hat an 
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order was made thereon to the effect that the Court being of 
opinion that an adoption of an only son by a Lingayet was in- 
valid, reversed the decision. The Registrar's note also says that 
judgment was to be delivered that under Hindu Law a gift in. 
adopti of an only son was invalid, and that the doctrine of 
Factum Valet had no application to such a vase." But no judg- 
ment appears to have been given. Hence when the question 
again cropped up in 1889, directly the question was refi 
the conflicting views held about the 
validity of such an Waman Raghupati v. Krishnnji. 
14 Bom. 249, Mr. ‘Te! ppeared for the appellants, and 
‘whovwas also the counsel it the tuli Benet 
“the Court that the question was argued for tw 
{ull Bench in this case gave a definite conclusion against the 
idity of such an adoption. Of course this settled the law in Bor 
bay so far as the Courts were concerned, and in th 
opinion of Mr. Mandlik was not allowed to prevail 
another case cropped up. Raiji Jadav v. Bai Mathena, 19 Bom, 
658, where the mother was pregnant at the time of giving an 
only son away in adoption, and ti Full Bench case of Bein 
Prasad e. Hardai Bibi was also brought to the Court's notice, 
but the court refused to disturb settled decisions, and allowed 
the Full Beneh judgment = logical conclusion, 
and hence they held the a 
In Allahabad the question hax a very sh 
the question first arose it was referred to a Full И 
case ія reported in 2 АН. 164. The majori y of the Full Bench, 
consisting of Stuart CJ., Pearson, Spankie, and. Oldfield JJ., held 
that such an adoption was only sinful and blameablo, and not 
absolutely void, and when once such an adoption had actually 
taken place, the doctrine of Factum Valet applies. and therefore 
the adoption stands. Turner J. dissenting beld, on the other 
hand, on the constru Saunaka, Dattaka Mimamsa and 
Dattaka Chandrika, that D io void, and 
that the doctrine of Fa Valet has no application whatever. 
He sa "The consequence of the contrary ruling would be, 
according to Hindu Law, to inflict a penalty not only on the 
giver receives. eet on the Боан of АНИ vin 
roperty might descend to a peon solely entitl m it on 
Mierunt of benefite he is presumed to confer, but which he could 
not possibly confer." He also seems to have relied on Cole- 
b teänalntion which, however, it must be admitted is not 
_ aocurate, which consequently weakens force в. 
2 mote. In the next case Tulse Ram v. Bebari Lal, 12 
АП. 298, Straight and Mahmood JJ. doubted the correctness of 
‘the above full Bench decision. but the case turned on another 
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westion, and hence this question was not gone into. Beni 
asad v. Hardai Bibi, 14 All. 67, the case was again referred to a 
Full Bench consisting of Edge C.J., Straight, Mahmood, and 
Knox. We have, in considering the original texts themselves, 
dwelt at length on the views for the validity of the adoption 
which are also the same as those expressed by these two learned 
Judges, and we need not do more than repeat that these Judges 
were to a large extent influenced by the opinions of Mandlik 
and Sirkar, which we have already fully discussed. This case 
went on appeal to the Privy Council, and after full and exhaus- 
tive arguments on both si h Mr. Mayne had the pecu- 
liar opportunity of ap ‘opposite sides in the two cases, 
the decisi held by the Privy Counoil, which agreed with 
ts broadly, e: in minor particulars. 
Valet in the way 
of Mandlik they declined: 
to express ion, as they thought they were unable to find 
the real truth of it. Our examination of the texts shows what 
points the Privy Counc’ led as favouring the validity of the 
adoption. The difference in language in Saunnka's verse was 
not brought to their Lordships the decision is, in the 
light of the above unsustainable on the texts quoted. 
‘Two decisions of the Privy Council are relied on as supporting 
the validity of the adoption, even before the above deci 
given. They are, Nilmad 
and Brimati Uma Debi v. y 
Chief Justice of the Allahabad High Court in 14 All. says that 
those are decisions in his favour, but their Lordships of the 
Privy lod toin two cases, but in no 
Board is relied 
on by two In the first of 
the above their Lordships said, on the one hand a 
resumption that Guru Prasad would perform the religious 
Huty of adopting a son, there is on the other at least n strong 
Presumption that, Purmanund would not break the law by giving 


to under: 
Tt rather 





‘their Lordships 
Sé» P Е у а 
ption of an only son, "see 
E accepted that the doctrine of Factum Val 
4 to auch cases Al that their Lordships did was that in 
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meeting the contention that Factum Valet was unknown in th 
other schools, they pointed out that it was so applied by the 
other schools also, without saying in any way whether the Courts 
were right in thinking that the doctrine was applicable, and 
much less without saying that it applied in those schools to the 
particular question. All that their Lordships pointed out was 
the fact of its having been applied, and they did nothing more. 

It remains to notice the course of decisions in Punjab. I 
was unable to hay jab Record, 
but from their being quoted in Allahabad, I have gathered the 

у following information. Previous to 1868, opinions seem to have 
7. been given that such adoptions were lid, but in the ease of 
Mr. Denan (1870), Panjab Record No. 15, 
р ing with the previous decision of th 
held tliat such an adoption when made will be valid 
J., however, seems to have thought upon a t struction of the 
toxts of Hindu Law, such adoptions were invalid, but a custom 
to the contrary having been established on inquiry by the 
Government, the validity was upheld on that ground. in all 
tho subsequent decisions such adoptions were entirely rested 
upon custom without any reference whatever to the text 
subject in Hindu Law. I will simply give the reference to all 



























































i tho cases decided by the Chief Court of Punjab. 
Теја Sing v. Socket Sing P. В. (1872), р. 73 
Hur Sing v. Gulaba P. R. (1874), p. 183 
Soudan Dewan v. М. Subhu  -- (1878), p. 223 
Majjasting v. Ram Sing 1l 86 P. R. 43 of 1879 

t Hoshnak v. Tarmal Sing 1 86 P. R. 57 of 1881 
Нояћіпеу v. Jamval Sing E (1881), p. 135 
Taba v. Shibehurn (1553), p. 506 
Huhun Sing v. Maugal Sing ~. (1886), p. 82 
Gandu Mall v. M. Rudhi a (1888), p. 119 
























From inquiries I have made, 1 find that the case of the 
adoption of an only son never seems to have arisen in the Chief. 
Court of Mysore, or in the High Court of Travancore, and по case 
‘on the question is to be found in the Mysore Chief Court Reports 
or in the Travancore High Court Reports. One very remarkabl 
t which does not seem to have attracted the attention of the 
- fudges in the various cases, or of the two recent writers whose 
opinions were much relied on, is the existence of the Dvyamu- 
i form of adoption, a form in whieh the adopted son 











agreement continues to be the son of both the natural 
ER the adoptive fathers. To my mind, the very existence of 
вор a form of adoption is proof positive that all the held 
the adoption of an only son to be absolutely prohibited. The 
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tators g thought that the adop- 
alid, they still thought it necessary 







fon. Тһе adoption 
Kubera and Nanda Pandita on the 
in the particular 
ion is said to arise by reason of the act itself, without 
an express agreement to the effect. An excellent résumé of the 
ubjeot i» given at pp 224 of Mayne's Hindu. Law, Sixth 
iti 
‘Some problems that would naturally arise out of the decision 

of the Privy Council have been considered in the 12th Volume 
of the Madras Law Journal. The first question ix whether an 
adopted son who is. of course, an only son, can be given away. 
On principle it should be so, for if the natural father of an only 
won has, in spite of the express texts to the contrary, an absolute 
power of disposition over the son, and if by adoption the son ix 
transferred to the adoptive father, all the rights of the natural 
t must necessarily pass to the adoptive father, and hence 

the adoptive father should also have powers of disposal over him, 
and his being an only son being no objection to the gift of him, 
aecording to the Privy Council decision, he Ix a fit and proper 
subject of adoption ; but the writer of the article comes to a 
different conclusion, ая the word (son) must be taken in it pri- 
mary and not in ite wecondary significance. At any rate, the 






































decision. Again another question that is discussed ix whether 
the father 
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at stated intervals, and every effort is made to secure a x 
for their performance. Hence even if a man gives away. 

only son, he still has to recur to the 





fa Sadan are Journal ni 





